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STATEMENT OF THE CASE

The claimant timely appealed a July 17, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant quit suitable work without good cause or whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on October 25, 2007. He last worked on May 1, 2009. At that time, he normally worked full-time and earned $15.50 per hour as a stocker.

On May 1, 2009, at the end of his shift, the claimant had a confrontation with the manager. The confrontation ended with the manager threatening to throw the claimant through a wall. The claimant took the threat seriously and reported the verbal assault to store management and local authorities.
The claimant was out sick for the next two days. After two days of missed worked the employer required a doctor’s note for the claimant to return to work. When the claimant was able to see a physician on May 13, 2009, he discussed his feelings of anger and a growing intense desire to retaliate against the manager. The doctor refused to release the claimant to return to work. Instead, she directed him to see a mental health professional to try to help him resolve his feelings of anger and hostility toward the manager. The claimant saw a mental health practitioner twice in early June. His last appointment was scheduled for June 19, 2009. The claimant believed he would be released to return to work on that day.
On June 18, 2009, the claimant went to the store and asked the employer to pay him his vacation time. He had exhausted his financial resources and needed the money. The human resources representative advised the claimant that quitting his job was the only way he could receive his accrued vacation time. He could then be reinstated to his position. The claimant completed the resignation. After submitting the resignation, the store manager asked the claimant why he was quitting. The claimant explained that it was the only way he could get his vacation pay. The store manager told the claimant that he knew the claimant did not want to quit his job and that probably was not necessary. The claimant explained that he was going to be reinstated when it was done. The store manager confirmed that the claimant did have to quit his job to collect his vacation pay. While attempting to reinstate the claimant, human resources blocked the store manager from reinstating the claimant.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…
CONCLUSION

It must first be determined whether the claimant voluntarily quit his job or whether the employer discharged him. 
In Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987, the Commissioner held, in part:
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment. 
Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation. Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party. 
The claimant was given misleading information by the employer. The claimant had no intention of actually quitting his job. Because his decision was based on incorrect information, the claimant did not have the option to remain employed. Therefore, the Tribunal finds the claimant did not voluntarily quit suitable work; the employer discharged him.

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

As stated in Mendonsa, above, in discharge cases, the employer has the burden of establishing that the separation occurred for misconduct. That burden has not been met in the instant case. There was nothing in the testimony that revealed any wrongdoing on the claimant’s part. Consequently, the penalties associated with AS 23.20.379 do not apply in this matter. 
The disqualification dates in the decision will be modified to reflect the correct day the employment ended.
DECISION

The notice of determination issued in this matter on July 17, 2009, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending June 20, 2009 through July 25, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on September 15, 2009.
Kathy A. Thorstad
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