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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 09 1932    Hearing Date: September 16, 2009
CLAIMANT:

WAYNE P REVEEN
CLAIMANT APPEARANCES:


Wayne P. Reveen


ESD APPEARANCES:


None


CASE HISTORY
The claimantfillin "" \d "" timely appealed a July 28, 2009 determination that denied benefits under AS 23.20.378 and 8 AAC 85.357. The determination disqualified the claimantfillin "" \d "" on the ground that he failed to attend, without good cause, a reemployment services orientation.fillin "" \d "" 


FINDINGS OF FACT

The claimantfillin "" \d "" established an unemployment insurance claim effective June 21, 2009fillin "" \d "". On July 9, 2009, he was sent written notification to complete an online orientation to reemployment services by midnight on July 25, 2009. The claimant received the notice shortly after its mailing and understood the requirements.
The claimant does not own a computer, and he has never used a computer prior to establishing his unemployment claim. On July 24, 2009, the claimant went to a Job Service Center and attempted to complete the orientation. The claimant had problems with his user name and password. He tried for some time to access ALEXsys and complete the orientation. When his continued attempts were unsuccessful, he asked a job center representative for assistance. The representative told the claimant it was after 4 o’clock, and she was unable to assist him because the job center was getting ready to close. 

On July 25, 2009, the claimant called a friend who had a computer. He hoped to have his friend help him complete the orientation. He left telephone messages but his friend never returned his call. 

On Monday, July 27, 2009, the claimant called the unemployment insurance claim center. A male representative told the claimant he was “a day late and a dollar short.” He suggested the claimant call his veteran representative at the job center office for assistance with the orientation. On July 29, 2009, the claimant was able to contact the veteran representative and received assistance accessing ALEXsys and completing the orientation. 

PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.357 provides:


(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has



(1)
completed the reemployment services; or

(2) has good cause under (b) of this section for failure to participate in the reemployment services.

(b)  
The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate.  A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes



(1)
circumstances beyond the claimant's control;



(2)
circumstances that waive the availability for work requirement in AS 23.20.378;


(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and



(4)
referral to reemployment services that the director determines was made incorrectly.  
CONCLUSION

The regulation provides that a claimant is not considered available for work for any week in which he fails to participate in reemployment services. The Division determined the claimant was required to complete an online orientation no later than midnight on July 25, 2009 and notified him of the requirements. 
The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department. Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).
A claimant has good cause for failure to participate in reemployment services if

the claimant takes the actions that a reasonable and prudent person would take in order to participate, and the non-participation was the result of a circumstance beyond the claimant’s control. 

The claimant’s testimony was credible. He made a reasonable and prudent attempt to complete the online orientation within the timeframe specified and the non-participation was the result of a circumstance outside of his control; he was unable to receive assistance from the Division during normal business hours. Therefore, the Tribunal chooses to give the claimant the benefit of the doubt and therefore holds that he met the registration requirements as soon as could reasonably be expected. 

DECISION
The fillin "" \d ""determination issued on July 28, 2009fillin "" \d "" is REVERSEDfillin "" \d "". Benefits are ALLOWED for the week ending July 25, 2009, so long as he is otherwise eligible.  

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 16, 2009fillin "" \d "".







       Kynda Nokelby   






       Kynda Nokelby, Hearing Officer

