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Andre B. Stewart
None

ESD APPEARANCES:

Sue Nichols – Investigator

STATEMENT OF THE CASE

On December 22, 2008, the claimant filed a timely appeal against a determination issued on December 19, 2008. The determination reduced benefits under AS 23.20.360, denied benefits under AS 23.20.378, 
AS 23.20.379, and AS 23.20.387. The claimant was also held liable for the repayment of overpaid benefits and the payment of a penalty under AS 23.20.390. 
The issues before the Tribunal are:
· whether the claimant earned wages during the weeks claimed;
· whether the claimant was able to and available for immediate full-time employment during periods of travel;
· whether the claimant was discharged for misconduct connected with the work;

· whether the claimant knowingly made false statements or misrepresentations in connection with his claims; and

· whether the claimant is liable for the repayment of overpaid benefits and the payment of a penalty.
FINDINGS OF FACT

The claimant established unemployment insurance benefit claim years with effective dates of September 17, 2006, September 16, 2007, and September 14, 2008. The Division determined the weekly benefit amount at $74.00, $194.00, and $54.00 respectively. Each claim year also paid $24.00 per week for one dependent allowance. At the start of each benefit year, the Division mailed claimant handbooks with wage reporting information and potential disqualification for job separations. The claimant read the handbooks in part. The claimant filed for and received benefits for various weeks thereafter.
In November 2007, an audit revealed unreported wages in multiple weeks in 2007. The Division added the undisclosed wages as reflected in the chart below. On September 22, 2008, a claimstaker referred the claimant’s record to the investigations unit to review possible unreported wages in 2008. A review revealed wages as reported by the employers for the following weeks. The claimant agrees the wages reported by the employers are correct. He did not report his wages because “he made a mistake.”

	Affected Weeks 
	Wages reported by the claimant
	Wages reported by employer
	Employer

	June 23, 2007
	0.00
	$660.00 
	Airtemp Alaska LLC

	June 30, 2007
	0.00
	$312.00 
	Airtemp Alaska LLC

	July 7, 2007
	0.00
	$472.00 
	Airtemp Alaska LLC

	September 29, 2007
	0.00
	$378.00 
	Alaska International Construction

	October 6, 2007
	0.00
	$40.00 
	Alaska International Construction

	July 12, 2008
	0.00
	$514.50 
	Nationwide Property Management

	July 19, 2008
	0.00
	$556.50 
	Nationwide Property Management

	July 26, 2008
	0.00
	$350.00 
	Nationwide Property Management

	August 2, 2008
	0.00
	$357.00 
	Nationwide Property Management


When the claimant filed for benefits for the week ending August 9, 2008, he did not report that he had been discharged from Nationwide Property Management on August 4, 2008. On September 15, 2008, the claimant indicated that Nationwide Property Management was his last employer. He worked part-time and earned $14.00 per hour as a maintenance technician.

For the first few weeks the claimant was employed he worked for the existing property manager. The claimant and the property manager got along well and the claimant believed he performed his job duties in an exemplary fashion. Approximately two weeks before the claimant’s last day, the property manager’s employment ended. A new property manager was assigned as the claimant’s supervisor. 

The claimant and the new property manager did not get along well. The claimant believed the new property manager did not know how to do her job and she made unrealistic demands on his time. The new property manager felt that the claimant was disrespectful and insubordinate. She voiced complaints about the claimant’s performance and attitude to her supervisor in the main business office.

The conflict came to a head when the claimant, the property manager, and the business manager agreed to meet on August 4, 2008. In the meeting the claimant was angry and the discussion became heated. The business manager asked the claimant if he was going to do what the property manager told him to do. The claimant said, “No.” The business manager told the claimant, “I am not willing to deal with this any longer; your services are no longer needed.”

While the claimant’s job separation was under review by the investigations unit, it was noted that the claimant called from an out-of-state telephone number. When questioned about the telephone number, the claimant responded that he was calling from his home in Seward, Alaska. After the investigator subpoenaed flight and bank records, the claimant admitted to travelling to Los Angeles on October 1, 2008. One week later he drove to New Orleans, Biloxi, Buena Vista, and various other locations within the United States. He returned to Seward on October 30, 2008. 
The claimant said he travelled in search of work but did not provide requested names, dates, and addresses of any in-person work searches. He stated the omission of reporting his travel was “a mistake.”
During a review of the claimant’s travel, the investigator reviewed the claimant’s banking records. The banking records revealed numerous ATM transactions made in Anchorage during the week ending August 9, 2008. 
The claimant resides in Seward, Alaska. The claimant traveled from Seward to Anchorage during week ending August 9, 2008. The claimant did not report traveling to Anchorage because he felt it was a private matter and thought Anchorage was part of his labor market. 
The Tribunal takes official notice of the Rand McNally website. This information is available to the public via the Internet. The claimant’s home address in Seward, Alaska is 102 miles from Anchorage, Alaska with an estimated travel time of two hours. 

STATUTORY PROVISIONS

AS 23.20.360 Earnings deducted from weekly benefit amount
The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher

multiple of $1. If the benefit is zero, no allowance for dependents is payable
AS 23.20.378 Able to work and available for suitable work

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 Able to work and available for suitable work


(b)
A claimant is considered available for suitable work for a week if the claimant


(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

8 AAC 85.353 Able and available for suitable work: travel claims
(a) The requirements of this section apply to any period during which 

      a claimant travels outside the area in which the claimant resides, 

      unless the claimant travels while exempted from availability 

      requirements under AS 23.20.378(a) or in connection with

      training approved under AS 23.20.382. 

(b)  Additional reasons for travel do not make a claimant unavailable         for each week is the claimant is traveling in good faith for a reason       set out in this subsection. A claimant is available for work each           week while traveling only if the claimant is traveling to
(1) Search for work and is legally eligible to accept work in the      area of the travel… 

(c) a claimant who travels in search of work must be legally eligible to      accept work and make reasonable efforts to find work each week         in the area of the claimant’s travel, by 

(1) contacting an employment office;

(2) contacting employers in person; or

(3) registering with the local union chapter of the claimant’s          union that has jurisdiction over the area of the travel is 

   available for work if the claimant makes contacts as required

   by the union to be eligible for dispatch in the area of travel.
AS 23.20.379 Voluntary quit, discharge for misconduct
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 Voluntary quit, discharge for misconduct
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

AS 23.20.387 Disqualification for misrepresentation
(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

8 AAC 85.380 Disqualification for misrepresentation
(a) A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks. The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact. Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.
(b) To determine the period of disqualification under AS 23.20.387 the department will consider
(1) the seriousness of the false statement, misrepresentation, or failure to report a material fact;
(2) 
the amount of benefits affected by the false statement, misrepresentation, or failure to report a material fact; and
(3) 
the extent to which the disqualification would deter others from committing a similar offense.
(c) 
The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 Recovery of improper payments; penalty
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 85.220 Recovery of overpayments
(h)     To recover an overpayment established under AS 23.20.390, the director may
(1) deduct the full weekly benefit amount for each week that benefits are payable to an individual until the overpayment is recovered…

CONCLUSION

In Thalmann, Comm'r Dec. No. 95 0034, May 30, ‘95, the Commissioner states in part:

AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:

A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979). The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387…

[The claimant] knew he was working part-time and failed to even mention this fact. The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later… Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs. Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982)…

The Department has consistently held that a presumption of intent to defraud arises on the basis of the falsified claim itself. Morton, Comm’r Dec. 79H-149, September 14, 1979. Simply contending a mistake or oversight does not rebut this presumption. Gillen, Comm'r Dec. 9121667, December 6, 1991.

Earnings:
The claimant failed to report work and earnings for the weeks ending June 23, 2007, June 30, 2007, July 7, 2007, September 28, 2007, October 6, 2007, 
July 12, 2008, July 19, 2008, July 26, 2008, and August 2, 2008. As shown in Gillen above, the claimant’s argument that he “made a mistake” is without merit. 

The claimant knowingly withheld material information with the intent to receive benefits to which he was not entitled. His benefits remain reduced by his earnings and he remains liable for the resulting overpayment. Penalties for those weeks apply, as well.

Travel:
8 AAC 85.350 and 353 provide that a claimant who travels outside the area in which he resides must make reasonable efforts to find work each week in the area of the claimant's travel. Reasonable efforts are defined as contacting an employment office, contacting employers in person, or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel. 

The claimant traveled from Seward to Anchorage during the week ending August 9, 2008. The claimant did not provide tangible in-person work search information for that week. Consequently, the claimant has failed to establish that he made a reasonable effort to find work in Anchorage during that week. Therefore a denial of benefits is in order for the week ending August 9, 2008.

On October 1, 2008, the claimant traveled from Seward to multiple destinations in the continental United States. The claimant returned to Seward on October 30, 2008. The claimant did not provide documented in-person work search information for the weeks claimed. As such, the claimant failed to establish that he made a reasonable effort to find work in the area of travel during those weeks. Therefore a denial of benefits is in order for the weeks ending October 4, 2008 through November 1, 2008.
The claimant was not forthcoming in reporting his travel. As such, the claimant knowingly withheld material information with the intent to receive benefits to which he was not entitled. His benefits remain denied and he remains liable for the resulting overpayment. Penalties for those weeks apply, as well.
Work separation:

In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner held, in part:

The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a non-disqualifying separation. 

The employer asked the claimant if he was going to do what the property manager told him to do. The claimant responded “No.” The employer’s request that the claimant comply with his supervisor’s instructions was reasonable. As 
such, the claimant’s refusal constitutes misconduct in connection with the work. 
The claimant was not forthcoming in reporting his work separation. As such, the claimant knowingly withheld material information with the intent to receive benefits to which he was not entitled during the weeks under appeal. His benefits remain denied and he remains liable for the resulting overpayment. Penalties for those weeks apply, as well.
DECISION

The notice of determination and determination of liability issued in this matter on December 19, 2008 is AFFIRMED.
· The claimant‘s benefits remain REDUCED under AS 23.20.360 for the weeks ending June 23, 2007, through July 7, 2007, and the weeks ending July 12, 2008 through August 2, 2008. 

· Weeks ending June 23, 2007 through July 7, 2007, and the weeks ending September 29, 2007 and October 6, 2007 are not REMANDED to the investigations unit for calculation and assessment of misrepresentation penalties under AS 23.20.387.  Instead, the previously issued determinations for these weeks stand. 
· The claimant is DENIED benefits under AS 23.20.378 for the week ending August 9, 2008, and the weeks ending October 4, 2008 through November 1, 2008. 
· The claimant is DENIED unemployment benefits under AS 23.20.379 for the weeks ending August 9, 2008, through September 13, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
· The claimant is DENIED unemployment benefits under AS 23.20.387 for the week ending August 9, 2008, for failure to report his work separation.

· The claimant is DENIED unemployment benefits under AS 23.20.387 for the weeks ending October 4, 2008, through November 1, 2008, for failure to report his travel.

· The claimant is DENIED future benefits under AS 23.20.387 and 
8 AAC 85.380 for fifty two weeks. Benefits are denied from the week ending December 20, 2008, through December 12, 2009.
The claimant remains liable for the repayment of benefits and penalties under AS 23.20.390 in keeping with this decision. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on February 27, 2009.
                                                                        
Kathy A. Thorstad

Hearing Officer
