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STATEMENT OF THE CASE

The claimant timely appealed an August 6, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on August 2, 2006. She last worked on July 17, 2009. At that time, she normally worked full-time and earned $14.21 per hour as a restaurant manager.

On Monday, July 13, 2009, the claimant’s store deposit was short. She suspected that two employees had stolen some money. The claimant did not report the shortage to the business owner because she wanted to investigate on her own to be certain of her suspicions and she hoped to get the employer’s money back.
On Tuesday, July 14, 2009, the store’s deposit was shorter still. The claimant confronted one of the workers, and he denied stealing any money. The claimant did not have the proof she needed because she did not have access to the store video surveillance tapes.

On Wednesday, July 15, 2009, the store’s deposit was shorter again, and the claimant notified the business owner of the shortages. The owner suspended the claimant pending an investigation.

On Friday, July 17, 2009, the owner discharged the claimant for failing to report suspected employee theft on the day she became aware of the problem. The company policy indicates that all suspected theft is to be reported immediately. The claimant was aware of the policy. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

 (d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
The claimant was aware the employer expected her to report all suspected theft immediately. However, the claimant’s intent was to investigate the matter further and try to regain the stolen money. There is nothing in the record to suggest that the claimant’s motive was intentional or malicious. At most, the claimant’s lapse in following proper procedure represented a good faith error in judgment rather than intentional misconduct connected with the work. No disqualification of benefits is in order.
DECISION

The notice of determination issued in this matter on August 6, 2009 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending July 18, 2009 through August 22, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on September 28, 2009.
Kathy A. Thorstad
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