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CLAIMANT:
EMPLOYER:

WAYNE L BAXTER
AK AIRLINES INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Wayne L Baxter
None
ESD APPEARANCES:

None

CASE HISTORY

The claimant appealed a determination issued on August 13, 2009 that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.

FINDINGS OF FACT
The claimant began work for the employer in 1994.He worked as an aircraft mechanic. One of his duties required him, to move aircraft to and from the hangers. 
On June 16, 2009, the claimant was towing an aircraft away from the hanger to park it, making way for another aircraft. During such a maneuver, there is a person in the cabin of the plane, two wing walkers, and the tow-truck driver. The claimant was the truck driver.

While towing the aircraft, one of the wing-walkers signaled to stop the aircraft because it was close to another aircraft. The claimant went out to where the wing-walker was. They inspected the distance between the two aircraft. They decided to proceed rather than straighten out the tow-truck. The claimant began the towing process again, and before the aircraft could be stopped the tail had clipped the wing of the other aircraft.

The incident did not prompt an Federal Aviation Administration (FAA) investigation and did repairable damage to the two aircraft.

The claimant had been involved in another towing incident five years before which caused no damage or flight delays. The claimant testified that the last time a similar incident led to termination was 20 years ago.

PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion


CONCLUSION

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


The employer did not appear to testify in this case. The incident which directly led to the claimant’s termination was, according to him, the first such incident that led to termination in 20 years. 
Clearly, the claimant used poor judgment, but he did not proceed carelessly. He took the time to inspect the towing operation, decided he could get past the other plane, and continued towing. Intentional or gross negligence is not present. The incident was more the result of a good faith error in judgment. As such, there is no disqualification for misconduct connected with the work.
The employer may be justified in discharging an individual because of his performance which is not in the best interests of the employer, but which, for unemployment insurance purposes, is not misconduct.  

DECISION
The notice of determination issued in this matter on August 13, 2009 is REVERSED.  The claimant is allowed unemployment insurance benefits under AS 23.20.379. Benefits are allowed for the weeks ending July 4, 2009 through week ending August 8, 2009 so long as he is otherwise eligible. The claimant’s benefit amount is not reduced by three times his weekly benefit amount. The determination will not interfere with his eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 30, 2009.
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Hearing Officer

