Docket # 09-2133
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 115509

JUNEAU, ALASKA  99811-5509

APPEAL TRIBUNAL DECISION

Docket No. 09 2133
Hearing Date: September 28, 2009
CLAIMANT:
EMPLOYER:

ALICE CHOKWAK
SOUTHCENTRAL FOUNDATION

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:

Alice Chokwak
Diane McMahan
STATEMENT OF THE CASE

On August 26, 2009, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work. 
FINDINGS OF FACT

The claimant began working for the employer in October 9, 2001 and engaged in continuous employment until the date of separation on July 13, 2009. The claimant’s last day of work was July 8, 2009. The claimant normally worked 40 hours a week and earned $10.50 per hour. The claimant earned $255.53 in her last week of work.
At the time of separation the claimant was participating in a training program for an administrative position with the employer. Upon entry into the training program, participants are informed there is a stringent attendance policy requiring attendance at every day of training.  If an employee becomes very sick, they have an opportunity to attend a subsequent training session.  Employer policy provides an employee will be terminated if they are absent and have not called work for three days. 
The claimant became seriously ill on July 9, 2009 and was unable to call the employer until one hour before the start of work on July 10, 2009. The employer’s only response was to tell the claimant to “get well”.  The claimant’s physician determined she was seriously ill and ordered the claimant not to return to work until July 14, 2009. 
The claimant called the employer on July 13, 2009. The employer informed the claimant she was terminated for failing to report her absence for three (3) days. There is no employer record of the claimant’s failure to call. The policy provides for termination for absences, if the employee does not call in one hour before the shift for a period of three days. 
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.” 8 AAC 85.10(20).  Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and, the worker does have the choice of remaining in employment. Swarm, Comm’r  Dec 87H-UI-265, September 29, 1987.  Alden, Comm’r. Dec. 85H-UI-320, January, 17, 1986.
The claimant was not at work due to a serious illness. The claimant was credible that she provided timely notice to the employer of the physician’s orders to refrain from work until August 14, 2009. The employer discharged the claimant. Upon termination, it was no longer the claimant’s choice to remain in her employment.  It is the conclusion of the Appeal Tribunal that the claimant did not voluntarily quit suitable work without good cause; she was discharged. 

It is then necessary to determine whether the discharge was for misconduct.  
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker has been discharged for misconduct in connection with work.  The employer is required to bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm’r Dec. 86H-UI-213, August 25, 1986.  
The claimant provided credible evidence the supervisor knew the claimant was seriously ill and unable to attend work on August 10, 2009.  The supervisor did not testify at the hearing, therefore, there is no credible evidence the claimant failed to follow the employer’s policy to call work to report a serious illness.   “’Misconduct’ cannot be established on the basis of unproven allegations.”  Cole, Comm’r Dec. 85H-UI-006, January 22, 1985. The discharge is not found to be for misconduct connected with the insured worker's last employment.

DECISION

The notice of determination issued in this matter on August 19, 2009 is MODIFIED and REVERSED. No disqualification under AS 23.20.379 is imposed for the claimant having been discharged. The claimant is allowed benefits for the weeks ending July 18, 2009 through August 22, 2009 under AS 23.20.379. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits, so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on October 6, 2009.
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