09 2168
Page 3

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  09 2168    Hearing Date:  October 5, 2009
CLAIMANT:
EMPLOYER:
SARAH K MORGAN
DOYON UNIVERSAL SVCS
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Sarah K. Morgan
None
ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed an August 19, 2009 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer in November 2008. She last worked on June 22, 2009.  She earned $12 per hour for full-time work as a housekeeper. The work was located at the Kuparuk field of the North Slope. She normally worked 12 hours per day, seven days per week, two weeks on and two weeks off. 

The claimant was scheduled to return to work early on Sunday afternoon, 

June 28, 2009. The claimant arrived at the airport almost two hours prior to flight departure time. The line at the Shared Services ticket counter was extremely long so she decided to get lunch instead of standing in line. When the claimant returned from lunch, there were still eight people in line at the ticket counter. She decided to go to the ladies room instead of waiting in line. 

The claimant returned to the ticket counter 35 minutes prior to departure time. The ticket counter agent told the claimant the flight was closed. The claimant immediately contacted the employer. She was terminated the following day. 

The claimant had missed two other flights to work in the past due to illness and domestic violence, both absences were excused. She had been warned regarding attendance and the importance of making her scheduled flights to work. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm. Dec. 9225438, June 18, 1992.
When a worker is warned that further absence could result in dismissal, it is necessary to examine the reason for the specific absence, and the worker's ability to control it. When the last instance of absence is totally outside the worker's control, even though the worker may previously have been warned, misconduct is not shown.

The claimant in this matter admits missing scheduled flights to work twice in a nine-month period. She had been warned regarding missing scheduled flights. A reasonable and prudent person would have waited in line to ensure she had a boarding pass before going to get something to eat. Therefore, the claimant has not established a circumstance beyond her control that caused her to miss her flight to work. 

Applying Tolle above, the Tribunal finds the claimant’s final unexcused absence constitutes misconduct connected with the work. 
DECISION
The determination issued on August 19, 2009 is AFFIRMED. Benefits are DENIED for the weeks ending July 4, 2009 through August 8, 2009. The maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 5, 2009.
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      Kynda Nokelby, Hearing Officer

