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STATEMENT OF THE CASE

On August 31, 2009, the claimant timely appealed a notice of determination issued under AS 23.20.379. The issue before the Appeal Tribunal is whether he voluntarily quit suitable work without good cause or was discharged for misconduct connected with his work.
FINDINGS OF FACT

The claimant began working for the employer, located in Anchorage, Alaska, in July 2007. He last worked on July 31, 2009. At that time, he normally worked 40 hours per week and earned $17.00 per hour.  During the last week of his employment, the claimant earned $544.00.
On Thursday, July 30, the claimant learned that his aunt had passed away. He called the employer and asked for time off to attend the funeral. His aunt lived in Washington. His employer implied that he could take all the time he reasonably needed.
Because the claimant was not able to get transportation out of Alaska for Friday, he went into to work and worked a full day. That evening, he called his employer and told him he was unable to get a flight until Tuesday. His employer told him he would give him two days. When the claimant protested that he couldn’t get to Washington, attend a funeral, and return in two days, his employer hung up on him. The employer’s assistant called some time later and told the claimant that he had been fired. The claimant did not ask why.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

The claimant made a reasonable request for time off to attend the funeral of his aunt and was understandably concerned that he would not be able to meet the employer’s deadline.
The employer did not attend the hearing to provide sworn testimony as to what occurred, or why he discharged the claimant. It is the conclusion of the Appeal Tribunal that the employer discharged the claimant, has not provided evidence to support a conclusion of misconduct.

DECISION

The notice of determination issued in this matter on August 26, 2009 is REVERSED. No disqualification under AS 23.20.379 is imposed. The claimant is allowed benefits for the weeks ending August 8, 2009 through September 12, 2009 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits, so long as he is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 12, 2009.


Dan A. Kassner

Hearing Officer
