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STATEMENT OF THE CASE
The claimant filed a timely appeal against an August 28, 2009 determination that denied unemployment insurance benefits under AS 23.20.379. The determination created an overpayment of benefits under AS 23.20.390. The issues are whether the claimant had good cause to refuse an offer of suitable work and whether she is liable to repay unentitled benefits.

FINDINGS OF FACT

The claimant established an emergency unemployment insurance claim effective June 7, 2009. She filed claim certifications and received benefit payment for the week ending July 18, 2009.

The claimant has worked in the clerical field as a receptionist, secretary, and administrative assistant. She is accustomed to working Monday through Friday, during normal business hours. 

On July 15, 2009, the human resource manager with Sierra Vista Regional Hospital offered the claimant work as her administrative assistant. The position was full-time, Monday through Friday during normal business hours. The claimant was offered $18 per hour. She was scheduled to begin work on Monday, July 20, 2009. The claimant was very excited and immediately accepted the position.
On Friday, July 17th the human resource manager told the claimant she had found three misdemeanor traffic violations on the claimant’s driving record that the claimant had not reported on her application. 
The HR manager told the claimant that driving was part of the administrative assistant’s job duties, and she expected an explanation of the tickets when she reported to work on Monday. The HR manager also told the claimant that she would serve an initial two-week probationary period, and then the HR manager would “see how she felt’ at the end of two weeks. 

The claimant did not want to work for the HR manager. She felt the HR manager’s demeanor had changed dramatically from the initial interview. The claimant then believed that the HR manager was cold, intimidating and difficult to get along with. The claimant declined the position. She was encouraged by the HR manager’s assistant to apply for other positions with the employer. 
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:
(b) An insured worker is disqualified for waiting-week credit or benefits for a week and the next five weeks of unemployment following that week if, for that week, the insured worker fails without good cause

(1) to apply for available suitable work to which the insured worker was referred by the employment office; or

(2) to accept suitable work when offered to the insured worker.

8 AAC 85.410 provides, in part:

(a) 
The director will determine that only work in a claimant's 




customary occupation is suitable work for the claimant under AS 



23.20.385 (b) for the first 13 consecutive weeks of the claimant's 



unemployment, if the claimant has reasonably good prospects of 



returning to work in that occupation. A claimant is considered to 



have reasonably good prospects of returning to work in a seasonal 



occupation if the claimant is likely to return to work in the next 



work season. Work that is outside the claimant's customary 




occupation and for which the claimant has the training and 




experience is considered suitable work if the claimant does not 



have reasonably good prospects to return to the claimant's 




customary occupation or has been unemployed for at least 13 



consecutive weeks. 


(b) 
To determine if the wages, hours, or other conditions of work 



offered to a claimant are substantially less favorable to him than 



those prevailing for similar work in the locality, the following 




standards apply: 



(1) 
similar work is work which is similar in the operations 





performed, the skill, ability and knowledge required, and the 




responsibilities involved. A judgment of similar work will not 




be based on job title, hours of work, wages, permanency of 




the work, unionization, employee benefits, or other 





conditions of work; 



(2) 
the locality of the work offered to a claimant is the area 




surrounding the offered work and is comprised of those 




establishments which normally use the same labor supply 




for work similar to the offered work; 



(3) 
the prevailing wages, hours, or other conditions of work are 




those under which the greatest number of workers are 





employed in similar work in the locality; however, if the 




greatest number of workers employed at the same rate is not 



at least one-third of the total employed, then the prevailing 




rate will be expressed as the weighted average of the total 




number of rates; 



(4) 
a condition of work offered to a claimant is not substantially 




less favorable than that prevailing for similar work in the 




locality if the difference between the condition of the offered 




work and the prevailing condition is minor or technical, or 




would have no adverse effect on the claimant. Wages for 




work offered to a claimant are substantially less favorable 




than those prevailing if the offered rate is less than 90 





percent of the prevailing rate.

8 AAC 85.420 provides, in part: 

(a)
A claimant will be disqualified under AS 23.20.379(b) for refusing 



suitable work without good cause, or for a failure to apply for suitable 


work to which he was referred by the employment office, if the offer of 


work, or referral to work was properly made. An offer of work or referral 


to work is properly made if……


(c)
Refusal of an offer of work includes



(1)
refusal of a job offer from an employer or from an agent of the 



employer having authority to hire; 



(2)
action by the claimant which causes the employer to withhold a 



job offer; or



(3)
after acceptance of a job offer, a failure to report to work on the 



first scheduled day of work. 

AS 23.20.390 provides, in part:
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 8.85.220 provides, in part:
(a)
A determination of overpayment liability issued under AS 23.20.390 will include a statement of the right to request a waiver of repayment of the overpayment. An individual may request a waiver within 30 days after the date on which the determination of liability becomes final. The director may extend this period if the request is delayed by circumstances beyond the individual’s control.

CONCLUSION

To determine the suitability of the work under 8 AAC 85.410 and 420, the Tribunal must consider the conditions of the work; were they substantially less favorable than those prevailing for similar work? 
The claimant was offered work in her normal occupation, during her customary hours of employment, at the prevailing wage. Therefore, for unemployment insurance purposes, the work was suitable, and a hiring manager’s cold demeanor during an interview does not provide compelling reason to refuse suitable work. 
The disqualification was properly applied, and the claimant remains liable to repay unentitled benefits. 

DECISION

The notice of determination issued on August 28, 2009 is AFFIRMED. Benefits are DENIED under AS 23.20.379(b) for the weeks ending July 18, 2009 through 
August 22, 2009. The maximum benefits entitlement is reduced by three weeks, and the claimant remains ineligible to receive future extended benefits.
The determination of overpayment liability issued on August 28, 2009 is also AFFIRMED. The claimant is liable for repayment under AS 23.20.390, in keeping with this decision. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 13, 2009.
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      Kynda Nokelby, Hearing Officer
