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CASE HISTORY

The claimant appealed an August 27, 2009 determination that denied benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
The claimant began work for this employer in April 2009. Her last day of work was August 6, 2009. She worked as a driver for the employer. The work was located at the lodge at Denali, Alaska. Housing was provided to employees at $16 per day.

The claimant was about five minutes late to work one day and also, unknown to her, she had been scheduled to come into work even earlier. She was suspended for four days. Coincidentally, the claimant was sick during this suspension period. 

She returned to work Thursday August 6, 2009. She worked her shift but was having difficulty breathing. She went to the medical clinic in Healy, Alaska. She was advised not to work for two days and was given an inhaler. When she arrived back at the lodge, she was advised by the employer to go to the employer’s sick-bay to be placed in quarantine, a precaution against spreading diseases. 

The claimant refused to go to this room. She had been in the room before and the room is isolated. Since she was having difficulty breathing and the room was not regularly checked by anyone she did not feel safe. The employer advised her to report to sick bay or be discharged. She continued to refuse to adjourn to quarantine and was terminated.  
The claimant had no transportation with which to return to her home in Palmer to recuperate. After termination she had her brother drive up from Palmer to get her and take her home.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

This Appeals Tribunal holds that the claimant did not resign her position but was discharged. The claimant refused the employer's ultimatum and the employer terminated her employment. The employer chose to end the employer/employee relationship. The matter will be considered as a discharge.

The employer did not appear to testify at the hearing. 

The employer’s safety concerns and request of the claimant were reasonable. To prevent the spread of communicable diseases, the employer assigned sick employees to a sick-room the employer provided. On the other hand, the claimant feared for her own health and safety being isolated from other employees. Compounding this was the fact that the lodge was itself remote. 

Although the Appeal Tribunal considers the claimant’s actions insubordinate, it was nevertheless a reasonable decision concerning her own health. Therefore the Appeal Tribunal holds the claimant's termination cannot be characterized as misconduct. A disqualification will not be imposed.  

DECISION
The August 27, 2009 determination is REVERSED. The claimant is allowed benefits beginning with the week ending August 8, 2009 through the week ending September 12, 2009 and thereafter if she is otherwise eligible. The claimant's three-week maximum benefit reduction is restored and she may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 15, 2009.
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