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STATEMENT OF THE CASE

On September 16, 2009, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the employer on July 12, 2009. He last worked on August 18, 2009. At that time, he normally worked 40 hours per week and earned $20.35 per hour.
The employer is a steel manufacturer. The employer takes sheet metal and, with the use of mills, forms the sheet metal into the shape needed by the customer. The employer is concerned for the safety of its employees while working around the mills and has established certain safety rules. One of those rules is that an employee must lock out and tag out a mill before doing any repair work on it. Violation of this rule can lead to disciplinary action, up to and including termination. Exh. 8, pg. 2. The claimant was both an operator and lead operator with up to six employees under his supervision.
On August 4, 2009, an employee came to the claimant and told him that the mill had jammed. This was a frequent occurrence with this particular mill, not only at this facility but also at other facilities as well. In order to fix it, the claimant needed to get onto the mill and physically push the rollers back into alignment. The claimant did so, without properly locking and tagging the mill. As the claimant wiggled the rollers, the mill started running and smashed his hand between the rollers. The employer, after an investigation, discharged the claimant for failure to follow the “cardinal rules.”

Several safety meetings had been held that the claimant had attended. The most recent before his termination was on April 28, at which time he signed the cardinal rules sheet, certifying that he had read and understood the rules and that termination could result from failure to follow them.

The claimant agrees that he attended the safety meetings and that he had violated those rules. However, during the meetings, the vice president of the company had been informed that the mill had been jamming for a couple of years, that requests to fix it had gone unheeded, and that employees were working on the mill without locking/tagging it. It was necessary to do so, because the power of the mill was needed to help get the rollers back in alignment. The vice president asked for someone to write a procedure to do this. The claimant does not know if this had been done.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.
CONCLUSION

It is clear that the claimant wilfully violated the employer’s safety rules. However, it is also apparent that the employer was aware of the problems with the mill and that the workers were violating those rules. The employer condoned this action. The employer representative who appeared at the hearing did not contest or offer any witnesses to rebut that testimony.
Because the employer condoned the action, it is the conclusion of the Appeal Tribunal that the employer has not shown it discharged the claimant for a “wilful and wanton disregard of the employer’s interest.” Misconduct connected with the work has not been established. 
DECISION

The notice of determination issued in this matter on August 27, 2009 is REVERSED. The claimant is allowed benefits under AS 23.20.379 for the weeks ending August 22, 2009 through September 26, 2009 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 14, 2009.


Dan A. Kassner

Hearing Officer
