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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206
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APPEAL TRIBUNAL DECISION

Docket No. 09 2378

Hearing Date: October 13, 2009
CLAIMANT:

JOHN KELLEY                        

CLAIMANT APPEARANCES:


John Kelly
ESD APPEARANCES:


None

CASE HISTORY
The claimantfillin "" \d "" timely appealed an October 5, 2009 redetermination that denied benefits under AS 23.20.378. The redetermination disqualified the claimantfillin "" \d "" on the ground that he failed to register for work with ALEXsys, the Alaska Labor Exchange System for the Division. The issue is whether the claimant is able and available for suitable work.fillin "" \d ""

FINDINGS OF FACT

On September 8, 2009, the claimant reopened an established claim for unemployment insurance benefits effective September 6, 2009. Upon completing the application process, the claim center representative told the claimant that he had a resume in ALEXsys and that it expired after 90 days of inactivity. The claimant understood that he had 90 days after he started receiving benefits to update his resume. 
On September 9, 2009, the Division mailed the claimant a letter reiterating the registration requirement. The letter advised the claimant that a resume that is inactive for 90 days or more will expire and a claimant’s benefits may be denied if their resume has expired. The letter provided a toll-free telephone number for the ALEXsys helpdesk if further assistance is required. The claimant does not know when the letter was delivered to his post office box because he did not check his mail until after he realized his benefits were denied.
On September 20, 2009, the claimant filed his biweekly claim certifications using VICTOR, the telephonic voice filing system of the Division. When his benefits were not deposited to his debit card by midweek he discovered that his benefits were denied because his resume had expired. 

The claimant accessed ALEXsys and updated his expired resume. He save the updates. He later tried to view his updated resume and was unable to see the saved resume. On September 26, 2009, the claimant contacted the ALEXsys helpdesk via email and asked for assistance. The helpdesk did not get to his email until the following week and posted the claimants resume online on September 28, 2009. 

PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department…
8 AAC 85.350 provides, in part:


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351…
8 AAC 85.351 provides:

(b)
A claimant who files for benefits in this state shall register for work and maintain an active placement registration for work in this state as required by AS 23.20 and this section. An active placement registration for work in this state means the claimant has registered in the Alaska Labor Exchange System and has posted an online resume that is available for employers and division staff to match with available jobs. A claimant shall register for work…
(4)
at the department’s website.

          (c)      The director shall find that a claimant is not available for work for 

                    any week ending before the completion of a placement registration

                    for work or for any week in which the claimant has not                                      maintained a placement registration for work. To be considered

                    available for work from the date of the initial claim, a claimant

                    must complete a placement registration for work within seven 

                    days after filing the initial claim. If the placement registration for

                    work is not completed within seven days, the claimant is 

                    considered available for work the week the placement registration

                    is completed. To be considered available for work for any following

                    week claimed within the benefit year, the claimant must maintain

                    the placement registration for work. 

CONCLUSION

To be considered able and available for work and therefore eligible for benefits, a claimant must register for work as required by law. The Division determined that the claimant was required to register and complete an online resume with the ALEXsys system, and notified him of the requirements.
In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor stated, in part, regarding mail and its timely delivery: 

There is a presumption that mail which is properly addressed and placed within the U.S. mail system will be timely delivered to that address. Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that presumption be overcome...

The claimant provided his address of record to the Division. His failure to check his mail regularly does not overcome the presumption that the US Postal Services delivered the mail timely.

It is unfortunate that the claimant misunderstood the necessity to update his resume within seven days after speaking with a claim center representative. However the Division discharged its notice obligation when it mailed the letter explaining the registration requirement and outlining the expiration notice. The Tribunal finds no provision in the regulations for a failure to post a resume because the claimant did not check and read his mail in a timely fashion. 

Once notified of the denial the claimant attempted to update his resume and post it online during the week of September 26, 2009.

In Ward, Commissioner Decision No. 06 1433, September 27, 2006, the Commissioner held a credible claimant complied with the ALEXsys registration requirements and was allowed benefits where, "The claimant could not recall if, when he created his first resume, the program advised him that the resume had been saved to ALEXsys. His testimony during the hearing was straightforward and confident. We believe that he did in fact prepare his resume as instructed and for some unknown reason it was not saved properly to ALEXsys." 

The claimant’s testimony was credible. His repeated attempts to meet the ALEXsys registration requirements during the week of September 26, 2009, and his request for assistance on September 26, 2009 was reasonable. The Tribunal in the present case chooses to give the claimant the benefit of the doubt, and therefore holds that he met the ALEXsys reporting requirements on September 26, 2009.  

DECISION
The refillin "" \d ""determination issued on October 5, 2009, 2009 is AFFIRMED and MODIFIEDfillin "" \d "". Benefits are DENIED for the weeks ending September 12, 2009 and September 19, 2009. Benefits are ALLOWED for the week ending 
September 26, 2009, so long as he is otherwise eligiblefillin "" \d "".

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 22, 2009fillin "" \d "".







Kathy A. Thorstad







Kathy A. Thorstad, Hearing Officer

