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STATEMENT OF THE CASE

On September 28, 2009, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on August 10, 2009, and last worked on September 4, 2009. At that time, the claimant normally worked full-time and earned $15 per hour.

The claimant was hired by telephone. He was advised that his rate of pay was to be $16 per hour. When he received his first pay check he noted that he was paid $15 per hour. The claimant had completed a document from the employer and indicated that he was to be paid $16 per hour.
The claimant went to the individual with whom he had spoken when hired to discuss the rate of pay. She indicated to the claimant that she had made a mistake. The owner set the rate of pay for employees. She told him that she would get with the owner about the claimant’s concerns. She also told him he would most likely receive a raise to $16 per hour when he completed 90 days of probation. He would have to discuss the terms with the employer. The employer did not contact the claimant. The claimant made no further attempts to contact the employer.
On September 3, 2009, the claimant was absent to care for a sick child. He was also absent on September 4, 2009. The claimant called and left a voice mail for the owner September 4, 2009, stating that he would not be returning to work.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.
CONCLUSION

The Employment Security Division’s Benefit Policy Manual § VL 515.15 states in part:

Many of the decisions made by an employer in the course of the business 
affect the workers. Therefore, when a worker voluntarily leaves work 
because of an alleged violation of a working agreement, good cause 
depends on whether the employer has acted unreasonably. Even though 
an employer violates a working agreement, the employer is acting 
reasonably if:
 

• The employer's action was necessitated by business reasons; and 


• The employer's action imposed no undue hardship on the worker    


  (9321835, June 15, 1993.) 

If the employer acted reasonably, the worker does not have good cause for voluntarily leaving work. However, if the employer's action was not necessitated by business reasons, or the employer's action imposed undue hardship on the worker, then the worker has good cause to voluntarily leave work. 
Undue hardship exists whenever the conditions of work are less favorable to the worker than those prevailing for similar work in the locality. In such cases, it does not matter what the reason was for the violation of the agreement; the work is still unsuitable. 
If the agreement violated was a condition of hire, the worker has good cause to leave if the problem cannot be corrected.
The claimant understood that he was to receive $16 per hour. He was paid $15 per hour. He discussed his concerns with the person that hired him. He was told the owner had to make any decisions about higher pay. He made no further attempt to contact the employer. 
“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. Walsh, Comm'r Decision 88H-UI-011, March 15, 1988.
The claimant did not pursue all reasonable alternatives prior to quitting. He only made one attempt to discuss the rate of pay with the employer and was told that he would have to discuss it with the owner.

It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on September 23, 2009, is AFFIRMED. The claimant is denied benefits for the weeks ending September 5, 2009, through October 10, 2009. The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on November 5, 2009.
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