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STATEMENT OF THE CASE

The claimant timely appealed a September 28, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause or whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on November 17, 2008. She last worked on August 5, 2009. At that time, she normally worked full-time and earned $27,438.00 annually as a senior card services telephone specialist.

The claimant had a history of unacceptable attendance practices. In June 2009, the employer placed the claimant on a performance improvement plan that required her to be at work. The claimant was also pregnant, and some of her attendance issues were related to her pregnancy. The employer made allowances for the claimant’s pregnancy by insisting that she produce a doctor’s note for every absence related to her pregnancy. After providing the required medical notes, the pregnancy related absences were excused.

The employer found some of the doctor’s notes to be vague. The employer repeatedly asked for better notes. However, the employer never refused to accept the notes the claimant got from her doctor.
On August 3, 2009, the claimant was absent from work because she had to take her mother to the emergency room. On August 5, 2009, the employer requested a doctor’s note for her absence. The employer told the claimant that if she could not get a better doctor’s note, not to bother coming back. The claimant left work to get the doctor’s note and never returned. 
In the hearing, the claimant stated that her doctor was unwilling to give her a more detailed note because the doctor was concerned about HIPPA violations. The claimant testified that she did not return to work because she believed she was discharged for not getting a better doctor’s note. However, the claimant called the employer later that day and left a voice message indicating she would be out of work through August 7, 2009. 

On August 12, 2009, the employer discharged the claimant for no call no show absences from work on August 10, 2009 and August 11, 2009. 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The claimant’s testimony that she believed she was discharged when she could not get a better doctor’s note is found to be without merit. A reasonable person who believed they were discharged does not call the employer to excuse an absence. The claimant voluntarily quit her job when she did not return to work after leaving on August 5, 2009. The claimant did not give the employer the option of continuing the employer/employee relationship. The fact that the employer later processed a discharge is irrelevant. 
The Employment Security Division’s Benefit Policy Manual § VL 135.5, states in part:


Leaving in anticipation of a discharge is a voluntary leaving, not a discharge.  This is true no matter how well‑founded the worker's belief was that the employer would discharge the worker if the worker did not leave (West, 9321473, June 15, 1993.)  The Commissioner stated, “We have . . . held . . . that quitting a job in anticipation of a discharge is without good cause.”  (Spence, 9324931, Feb. 9, 1994) 
The evidence suggests the claimant fully expected to be discharged for not being able to produce a more detailed medical notice regarding her absence on 

August 3, 2009. However, quitting in anticipation of a discharge is not good cause to quit suitable work.  
DECISION

The notice of determination issued in this matter on September 28, 2009, is AFFIRMED. The claimant is DENIED unemployment benefits under AS 23.20.379 for the weeks ending August 8, 2009 through September 12, 2009. The claimant’s maximum benefit entitlement is reduced by three weeks, and she may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on November 16, 2009.
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