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STATEMENT OF THE CASE

On October 28, 2009, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on December 1, 2000 and last worked on June 23, 2009. The claimant worked as a mechanic, assistant powerhouse operator and fuel deliverer. He earned $19.93 per hour.

On June 23, 2009, the claimant left the employment location for a doctor’s appointment in Anchorage. The doctor advised the claimant to stay off work until July 15, 2009. The claimant contacted the employer and provided the employer with a copy of the statement from his doctor. The employer granted the time off for the claimant.
When the claimant contacted the employer he asked about a possible raise. He had not received a raise in about five years. He told the employer that he would begin looking for other work if he did not receive a raise. The claimant did not state that he was quitting work.

The employer mailed the claimant a letter stating that the claimant was no longer needed after July 10, 2009. The claimant received the letter on July 10, 2009.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The employer in this matter initiated the action of separation when they mailed the claimant the letter stating his services were no longer needed after July 10, 2009. The claimant had no choice in the matter at that time. He never told the employer that he was quitting. He only indicated that he might if he did not receive a raise.

The Tribunal holds that the claimant was discharged. It must now be determined if he was discharged for misconduct. 

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner of Labor held in part:
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.

The employer in this matter did not participate in the hearing. The testimony of the claimant is the best evidence. The claimant testified that he had permission to be off work. He asked about a raise. He indicated to the employer that he would look for other work if he did not get a raise. There is no indication of misconduct.
It is the conclusion of the Appeal Tribunal that the claimant did not voluntarily quit work but was discharged for reason other than misconduct.
DECISION

The notice of determination issued in this matter on September 21, 2009, is REVERSED. No disqualification under AS 23.20.379 is imposed. The claimant is allowed benefits for the weeks ending July 4, 2009, through August 8, 2009, under AS 23.20.379. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on December 2, 2009.
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