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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  09 2717    Hearing Date:  November 23, 2009
CLAIMANT:

TRACY O ATKINS

CLAIMANT APPEARANCES:


Tracy O. Atkins


ESD APPEARANCES:


None


CASE HISTORY
The claimant timely appealed an October 28, 2009 redetermination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The determination disqualified the claimant on the ground that he was not physically able or available for full-time suitable work.


FINDINGS OF FACT

The claimant established an unemployment insurance claim effective 

February 8, 2009. He filed claim certifications every week thereafter. 

On September 6, 2009, while working as a taxi-cab driver for Inlet Taxi, the claimant was involved in a car accident and hospitalized. He suffered a broken hip, fractured patella and other injuries. The claimant was released from the hospital on September 16, 2009. 

Since the claimant was in compensable claim status (receiving benefit payment the week prior to his injury), the claim center granted the claimant a six-week waiver of the availability for work requirements for the period of September 6, 2009 through October 17, 2009. 
The claim center advised the claimant he was required to submit medical documentation to support his ability to return to work in order to continue receiving unemployment benefits after October 17th.  

On October 7, 2009, the claimant had a follow up appointment with his doctor. The doctor took x-rays and determined the claimant was healing well. The claimant was advised to continue physical therapy and return for another follow-up visit on October 21, 2009. 

The claimant believed he was ready to return to work in a sedentary field of work. He was able to drive a vehicle and able to get around in a wheelchair. After the claimant’s October 7th doctor appointment, he went to the Kenai Job Center office and searched for work. He was interested in finding full-time sedentary work as an information technician (IT) Monday through Friday during normal business hours. He has performed IT work in the past. 

On Wednesday, October 21st, the claimant attended his prescheduled follow-up doctor visit. His doctor completed the claim center medical release form at that time indicating the claimant was released to full-time sedentary work on that date. The claimant argues that he was physically able to work every day during the week ending October 24th and that his doctor simply chose that date because it was the date of his appointment. 
There is no evidence the unemployment insurance claim center addressed the claimant’s two-week period of employment with Inlet Taxi or the reason that employment ended. 


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant


(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION

We agree that a physician's advice is not binding on the Department and does not necessarily determine a claimant's ability to work. A claimant may show that he is able to work in spite of a physician's diagnosis or advice. The claimant may show a history of working against his physician's advice, or he may submit a contending diagnosis from another physician, or he may show ability for work which is not affected by the disability. Journey, Comm’r Dec. 95 0989, June 30, 1995.
The claimant’s argument that he was physically able to work full-time as early as Monday, October 18th is supported by substantial evidence. He went to the Kenai Job Center and searched for work in the IT field, employment for which he is suited by experience and training, establishing that he was physically capable of working full-time that week. Therefore, the Tribunal finds the claimant satisfied the criteria set forth in regulation for the week ending October 24, 2009. 
However, the matter of the claimant’s employment/separation from work with Inlet Taxi is remanded to the Anchorage Unemployment Insurance Claim Center for investigation and issuance of a separate determination, if deemed necessary. 

DECISION
The redetermination issued on October 28, 2009 is REVERSED. Benefits are ALLOWED for the week ending October 24, 2009

fillin "" \d "", so long as he is otherwise eligible.

The issue of the claimant’s employment/separation from work with Inlet Taxi is REMANDED to the Anchorage Unemployment Insurance Claim Center for investigation and issuance of a determination, if deemed necessary. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 24, 2009.







       Kynda Nokelby






       Kynda Nokelby, Hearing Officer

