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STATEMENT OF THE CASE

On November 4, 2009, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer as a personal care assistant on November 13, 2008 and last worked on May 20, 2009. At that time, the claimant normally worked eight hours per week at a salary of $10.82.

When the claimant began working for the employer she wanted to work in a facility near her home. The claimant agreed to work in other communities including Kenai and Soldotna. The claimant worked 38 hours per week the first month while she was training in Soldotna. 

The claimant worked 106 hours in December for the employer.  The claimant worked 103 hours in January for the employer.  In February, the employer had terminated the claimant’s assignment at a facility because the claimant did not speak English well enough to meet the consumer’s needs. The claimant could not communicate with nurses about medicine administration which caused a danger to the consumer. The claimant worked 17 hours in February. 
The employer was limited in placing the claimant due to her poor command of the English language.  The employer offered the claimant assignments to work at distant locations and for fewer hours. The claimant declined several of those assignments. The claimant, thereafter, worked 88 hours for the employer in March. The claimant worked 55 hours for the employer in April. The claimant worked eight hours for the employer in May.  
The claimant refused several work assignments because the distance was too great when the hours of the assignment was taken into consideration. The last assignment offered to the claimant was for two hours of work which required one hour of travel. The claimant’s earnings from a two hour assignment were the same as the cost of the gas to get there. 
From July 30, 2009 until September 22, 2009, the employer ceased to offer the claimant work. The claimant never quit her position. On September 22, 2009 the employer notified the claimant that she was removed from their provider list due to inactivity. 
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.
(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.
(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or



(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

The Employment Security Division's Benefit Policy Manual, VL 135, states in part:PRIVATE 

Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation. Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party. A party who has no choice in continuing the employment relationship cannot be the moving party....”
In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner of Labor held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that 
burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.
The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986. A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The preponderance of the evidence in the present case is the employer had difficulty placing the claimant in suitable assignments due to her language barrier. The positions offered to the claimant were not acceptable to the claimant. After a period of not accepting the employer’s proposed assignments the employer removed the claimant from its list of active employees.  There is no evidence the claimant engaged in misconduct connected with the work. 

The offer of short assignments which required travel for income that is the equivalent of the cost of commuting is not suitable work. The claimant was willing to travel the required distance if the assignment approximates a full day of work. It was the employer’s decision not to offer assignments to the claimant that resulted in the claimant’s termination. After July 30, 2009 the employer did not offer the claimant work. 

It is the conclusion of the Appeal Tribunal that the claimant did not quit work; she was terminated but not for misconduct.
DECISION

The notice of determination issued in this matter on October 29, 2009 is REVERSED and MODIFIED. No disqualification under AS 23.20.379(a)(2) is imposed. The claimant is allowed benefits for the weeks ending May 23, 2009 through June 27, 2009, under AS 23.20.379(a)(2). The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits so long as otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on December 3, 2009.


Deborah Kearns

Hearing Officer
