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CASE HISTORY

The claimant timely appealed an October 20, 2009 determination that denied benefits pursuant to AS 23.20.379(1)(a). The issue is whether the claimant voluntarily quit work without good cause or whether the employer discharged the claimant for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on June 24, 2009 and last worked on August 28, 2009. At that time, he earned $55.31 per hour for full-time work as a journeyman electrician. The claimant normally worked six days per week, ten hours per day.
The claimant was hired for a project in Dillingham. The project was scheduled to be completed in three phases. The first phase of the project was scheduled to end on September 1, 2009. The crew was scheduled to take one week off. The second phase was scheduled to begin September 7th.
The claimant’s manager testified that the claimant resigned by telephone the first week of August. 

According to the manager, during that telephone conversation, the claimant said that he was unhappy with the work environment and did not want to work past September 1, 2009; he had another job lined up on the North Slope. Based on that conversation, the manager hired another electrician to replace the claimant.  The claimant’s replacement began working with the claimant the second week of August to learn the claimant’s job duties. 

The claimant’s portion of the electrical work was completed Friday, August 28, 2009. He left Dillingham Saturday, August 29, 2009. Phase II started 
September 7, 2009. The electrician hired to replace the claimant returned to Dillingham on that date and was scheduled to continue working until the end of January 2010. 

The claimant testified that the manager must have misunderstood him. The claimant believes he said “if you have to get rid of me to maintain good relations with the contractors…so be it,” and the employer agreed to that comment because he was dissatisfied with the claimant’s work. Although the employer never expressed dissatisfaction with the claimant’s work, the claimant had a feeling things were not going well. The claimant had also heard rumors from the painters on the same job site that the employer was going to send him home. 
The manager denies the claimant’s allegations. He further denies being dissatisfied with the claimant’s work. Exhibit 9 contains letters from three of the claimant’s coworkers indicating the claimant told the crew in early August that he was quitting work, and he was going to work on the North Slope. 

The claimant believed he could find work on the North Slope. However, he did not have a definite offer of work and as of this hearing, has not secured work on the North Slope.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under                                 AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Alaska law does not specify any evidentiary test which a Hearing Officer must use in considering the evidence brought before him. However, in prior cases, it has been held that a Hearing Officer must base his decision on a "preponderance of evidence." See e.g. In re Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. 
"Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." In re Adelman, Comm'r Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).
There were significant differences in the testimony regarding the nature of the claimant’s separation from work.  However, I find the preponderance of evidence in this case indicates the claimant voluntarily quit work. 
“Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogelson, Comm'r Dec. 8822584, February 28, 1989. Good cause contains two elements: 1) the reason(s) for leaving must compelling and 2) the workers must exhaust reasonable alternatives before leaving work.PRIVATE 

The claimant’s belief that the employer was dissatisfied with his work and was planning to terminate him was purely speculative, supported only by a ‘feeling’ and comments made by contract painters at the jobsite. 

“Quitting a job in anticipation of a discharge is without good cause.” Pence, Comm’r Dec. 9324931, Feb. 9, 1994. 

Therefore, good cause for quitting suitable work was not established. 
DECISION
The determination issued on October 20, 2009 is AFFIRMED. Benefits are DENIED for the weeks ending September 5, 2009 through October 10, 2009. 

The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 10, 2009.







       Kynda Nokelby






       Kynda C. Nokelby, Hearing Officer

