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STATEMENT OF THE CASE

On November 17, 2009, the employer timely appealed a notice of determination that allowed the claimant unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before me is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer in August 2007. She last worked on October 1, 2009. At that time, she normally worked 40 hours per week and earned $11.35 per hour.

The claimant worked as a greeter, which required that she stand during her entire shift. She suffers from an injury to her ankle, knee, and hip. The constant standing caused her pain. She also suffers from an ailment which was exacerbated by standing under the air curtain at the door. Both of these conditions she mentioned to her manager, but did not receive any relief. The claimant asked about moving from the night shift to the day shift to work part time. Her manager told her there was nothing available in the day shift.

The claimant gave two-week's notice that she would be leaving her employment. She told her manager that she was considering going to school if she could not get the day shift. Had she been rescheduled for the day shift, she would not have quit.
The employer allows its employees to establish the hours for which an employee is available to work. In order to change availability hours, the employee must provide a written notice of availability. The employee is told of this during the original employment orientation. A request for part-time hours is always granted. There is no record of any written request by the claimant for part-time hours.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3) leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.
CONCLUSION

Good cause requires that two tests be met. First, it must be shown that the employee had a compelling reason to leave the employment. Second, it must be shown that there was no other reasonable option than to quit.
The claimant had a compelling reason to leave work. The conditions of her job were injurious to her foot, leg, and hip and to her health. However, she could have informed her employer, in writing, that she was available only for part-time, day-shift work. She did not do so, choosing, instead, to only ask it of her manager verbally. A written request is a reasonable option as that is the vehicle which the employer has provided for such requests, and it would have been honored by the employer.
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on October 14, 2009 is REVERSED. The claimant is denied unemployment insurance benefits under AS 23.20.379. Benefits are denied for the weeks ending October 3, 2009 through November 7, 2009. The claimant’s benefits are reduced by three times her weekly benefit amount, and she is held ineligible for the receipt of extended benefits [AS 23.20.406(h)].

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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