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STATEMENT OF THE CASE

On November 24, 2009, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer in June 1993. The claimant last worked as a tractor trailer driver on November 3, 2009. At that time, the claimant normally worked 12 hours per day, seven days per week for two weeks on then two weeks off duty. He was paid $26.00 per hour.

The claimant performs work for his employer’s contractor in a remote area of Alaska. The claimant was terminated for not using, ice cleats while on the contractor’s facility. 

The employee handbook issued to the claimant in 2006 or 2007 recommends but does not require the use of ice cleats. The employer modified its policy in response to the contractor’s request immediately prior to the claimant’s termination. The employer did not tell the claimant about the change in policy or enforcement because he was working in a remote area of Alaska. 
The metal cleats slip on the metal equipment which can cause a fall or the cleats can get caught in the grooves on the equipment and cause injury. It was customary for the claimant and co-workers to decide when wearing ice cleats posed a greater threat of injury. The claimant had not been reprimanded in the past for not wearing ice cleats.
The contractor’s safety inspector approached the claimant while he was loading equipment onto a trailer which required he walk on the metal equipment. The claimant was not wearing ice cleats. The claimant had ice cleats with him on that day but determined he was more likely to be injured if he wore the ice cleats.  
The contractor’s safety inspector issued a safety violation and denied the claimant and his co-worker access to the contractor’s facility. The claimant did not refuse to put on the cleats.  The employer terminated the claimant because his duties required he access the contractor’s facility. 
The claimant had a long history of working for the company without any warnings or safety violations.  He received safety awards and recognition for proper conduct.  
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or
CONCLUSION

 “When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H‑UI-213, 7/26/86.
The regulations at 8AAC  85.095 (d)(1) defines misconduct as  ...  “wilful and wanton disregard of an employer’s interests does not arise solely from ……good faith errors in judgment or discretion; ….”
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

'Ordinary negligence' is based on what one ought to know  results from his acts, while 'gross negligence' rests on the assumption that one knew results from his acts, but was recklessly or wantonly indifferent to results. All negligence below that called ‘gross’ by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Wilton, Comm’r Dec. 95 2608, January 3, 1996; Elliott, Comm’r Dec. 00 2026, January 2, 2001.
The employer did not appear at the hearing to put forth evidence to establish the claimant engaged in misconduct. The employee handbook delivered to the claimant recommended but did not mandate the use of ice cleats.
The employer did not communicate changes to the ice cleat policy or its enforcement to the claimant. Therefore, his conduct was not knowing, willful or wanton.  The claimant used his discretion to determine if the use of ice cleats while he walked on metal and grooved equipment increased his risk of injury. 

The Appeal Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests.  The claimant, however, has a long history of working for the employer without knowingly violating the employer’s policies.  
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work
DECISION

The notice of determination issued in this matter on November 24, 2009, is REVERSED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending November 14, 2009, through December 19, 2009. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits, so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 24, 2009.

Deborah Kearns

Hearing Officer
