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CASE HISTORY

The employer timely appealed an October 2, 2009 determination that denied benefits pursuant to AS 23.20.379(a)(2) on the ground that the was discharged for reasons other than misconduct connected with her work. The issue is whether the claimant voluntarily quit work without good cause or whether the employer discharged the claimant for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 19, 2008. At that time, she worked in Anchorage. The claimant transferred to the employer’s store in Texas on May 24, 2009 and last worked on August 17, 2009. At that time she earned $9.75 per hour for part-time work as a price accuracy team member. 

As a price-accuracy team member the claimant was responsible for updating and maintaining accurate pricing on all items in the store and for maintaining accurate price signage. The claimant’s supervisor was dissatisfied with the claimant’s job performance. She noted the claimant signed items incorrectly, repeated the same mistakes after counseling and spent more time than necessary on routine tasks. 
On June 26, 2009, the claimant was counseled by her supervisor regarding her performance (Exhibit 9, page 9). 

The claimant was counseled again on August 5, 2009 regarding her performance (Exhibit 9, page 7). The claimant responded that she felt her supervisor treated her disrespectfully and that was the primary reason for her poor performance and attitude. The claimant could not provide specific examples of any ‘disrespectful’ behavior that occurred. The claimant was informed that “if changes weren’t made to this behavior, corrective action and possible termination may ensue.” 
Shortly after that meeting the claimant began to refusing instructions of her supervisor. On August 11, 2009, the employer met with the claimant to discuss the reasons for her poor attitude and refusal to follow instructions. Again, the claimant stated that her supervisor was disrespectful but failed to provide any further details. 

On August 12, 2009, the claimant submitted a resignation letter indicating August 26, 2009 would be her last day of work. The claimant did not state a reason for her resignation in the notice. 
On August 14, 2009, the claimant was observed ‘not working in a timely manner’ (Exhibit 9, page 5). She was counseled regarding this. During the counseling session the claimant told her supervisor that she (the supervisor) had been disrespectful to the claimant since the claimant started working in Anchorage. 
The claimant told her supervisor, “If you don’t give respect, you don’t get it.” The supervisor asked the claimant to explain what she did that was disrespectful. Instead of providing examples the claimant verbally attacked the supervisor stating that she “was not a nice human being,“ and that she should “take a good look in the mirror.” The claimant walked out of the meeting abruptly without having been excused. She left work for the day. 
The claimant returned to work on August 17, 2009 at 6:30 a.m. She was observed by a store supervisor walking around the store not performing her work. The claimant told the senior team leader on duty that she (the claimant) was going to “push her cart around and let Target pay her until her last day.” 
The employer met with the claimant at 7:00 a.m. to discuss the claimant’s behavior. In that meeting, the claimant insisted that she was not going to do any work for the remainder of her notice period. She was sent home immediately. 

The employer called the claimant at home later that day and advised her not to return to work; the employer would pay her for her notice period (August 26th). 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part: 

(c)
Good cause for voluntarily leaving work under                                 AS 23.20.379(a)(1) includes (April 11, 1990 to October 1, 2009)


(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The nature of a worker's separation depends upon whether the employer or the worker made the final move to end the employment relationship. A worker may give notice to quit and then be discharged by the employer. With the exceptions given below, if a worker is discharged before the date on a resignation notice, the separation is a discharge. The general principle is that if a new and immediate cause intervenes while there is still a substantial period of notice, the new intervening action is the reason for the worker's separation (Stephens, Comm’r Dec. 93255491, February 22, 1994.) An exception is made if the employer pays the employee through the effective date of the employee's resignation or the notice period is unreasonably short. Rousch, Comm’r Dec. 96 2094, November 18, 1996.

The claimant gave notice to be effective October 23 but the employer determined to let her go before that. However, the employer also paid her through her notice period. The Tribunal concludes, therefore, in accordance with Rousch, supra, that the claimant voluntarily left her employment and bears the burden of establishing that she had good cause to quit.
The claimant voluntarily quit work because she felt her supervisor was disrespectful to her. However, she did not appear at the hearing and the hearing record lacks any substantial evidence of conduct on the part of her supervisor that amounted to abuse, hostility or unreasonable discrimination. 

It is the conclusion of the Appeal Tribunal that the claimant voluntarily left suitable work without good cause. Furthermore, the employer paid the claimant wages through her notice period. The disqualification period shall be adjusted accordingly.  
DECISION
The determination issued on October 2, 2009 is MODIFIED and REVERSED. Benefits are DENIED pursuant to AS 23.20.379(a)(1) for the weeks ending 
August 29, 2009 through October 3, 2009. The claimant’s maximum benefit entitlement is reduced by three weeks, and she may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 7, 2010.







       Kynda Nokelby






       Kynda C. Nokelby, Hearing Officer

