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STATEMENT OF THE CASE

On December 4, 2009, the employer timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer on May 19, 2009. The claimant last worked as emission’s tester on October 10, 2009. At that time, the claimant normally worked 40 hours per week and earned $16.00 per hour.
On October 12, 2009, the claimant spoke to the manager to report he was ill. The manager told the claimant to get a doctor’s note. The doctor ordered medication for the claimant and ordered the claimant to remain out of work until October 19, 2009. On October 13, 2009, the claimant called work. He tried to speak directly with the manager but he could not get the manager to come to the phone. He left the message with the doctor’s orders with a co-worker. On October 14, 2009, the claimant called a third time and spoke with the assistant manager and again notified the employer that he was not to return to work until October 19, 2009. The claimant had a doctor’s note that excused him from work October 13, 2009 through October 19, 2009.  

On October 19, 2009, the claimant was not scheduled to work but he called to inquire about his work schedule. The claimant was told he was not on the schedule and that he was no longer working for the employer. 
On October 20, 2009, the claimant spoke with his manager and was told he was suspended indefinitely. The manager stated the claimant was suspended indefinitely because he was unsure of his status due the claimant’s workmen’s compensation claim for a hernia injury. The claimant had a reduced work schedule because the injury incurred while working for the employer.  

The manager actually terminated the claimant on October 14, 2009, for not calling into report his illness and not showing up at work.  

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or
CONCLUSION

In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

”Unexcused absence or tardiness is considered misconduct in connection 
with the work unless there is a compelling reason for the absence or 
tardiness and the worker makes a reasonable attempt to notify the 
employer.”

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner of Labor held in part:
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. “Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.

“The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.”  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

“Well settled is the proposition that questions of credibility or conflicts in the evidence are to be resolved by the hearing officer . . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. “Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (D.Col. 1971) [Bracketed portion added].

The claimant made substantial effort to notify the employer that he was ill. He obtained a doctor’s note which excused him from work, nonetheless, the claimant persisted in calling the employer until he was satisfied he notified the appropriate supervisory personnel of the doctor’s orders and his absence. The employer terminated the claimant on October 14, 2009. The claimant did not quit his employment. 

It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on November 2, 2009 is AFFIRMED. The claimant is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits remain allowed for the weeks ending October 17, 2009 through November 21, 2009.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 12, 2009.

Deborah Kearns

Hearing Officer
