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CLAIMANT:
EMPLOYER:
MYRIAM CAZARES



PLACEMENT PROS
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Myriam Cazares
None
ESD APPEARANCES:
None

CASE HISTORY
The claimant timely appealed a December 4, 2009 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause. 


FINDINGS OF FACT
The claimant began work for a temporary employment agency on 

October 8, 2009. The claimant’s first and only work assignment was a four day assignment which began on November 10, 2009. She earned $8.00 per hour for 29 hours per week. She last worked as a data recorder on November 13, 2009. 
When the claimant worked for the temporary agency, the claimant’s husband was unable to work for his employer because the claimant needed their only car to get to work. The claimant’s husband was employed as a farm worker and his commute to work varied between 10 and 30 miles. 

The claimant’s decision to work for the temporary agency was to secure a full-time job. The temporary employment agency prohibited the claimant from working more than eight hours in a day. The claimant was not guaranteed a full day of work or a full week of work. The claimant’s job was to record the time the machinery used to process oranges was shut down. 
On Monday, November 9, 2009, the claimant did not work.  On Tuesday, November 10, 2009, the claimant worked eight hours. On Wednesday, November 11, 2009, the claimant worked a little more than eight hours. On Thursday, November 12, 2009, the claimant worked seven hours. On Friday, November 13, 2009, the claimant worked five hours. 
On November 13, 2009, the claimant asked the employer how long her work was going to last. The employer wasn’t sure if there would be more work for the claimant. The claimant was disappointed and considered other options for work. The claimant was scheduled to work for the temporary employer on November 16, 2009, but there was no assurance she would work a full day.

On November 15, 2009 the claimant quit her temporary assignment. On November 16, 2009, the claimant began work with her husband’s employer. The claimant reasoned both she and her husband would be able to work full-time until the harvest season ended which was typically in December. 
It was the claimant’s objective to be as fully employed as possible and make a decision which was most beneficial to her family. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:

(c) 
To determine the existence of good cause under, AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:
(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
other factors listed in AS 23.20.385(b).
Sec. 23.20.385. Suitable work.
(a) 
Work may not be considered suitable and benefits may not 


be denied under a provision of this chapter to an otherwise 


eligible individual for refusing to accept new work under any 


of the following conditions:
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(2)
 if the wages, hours, or other conditions of the work offered 


are substantially less favorable to the individual than those 


prevailing for similar work in the locality;

(3) 
if, as a condition of being employed, the individual would be 


required to join a company union or to resign from or refrain 

from joining a bona fide labor organization.


(b) 
In determining whether work is suitable for a claimant and in 


determining the existence of good cause for leaving or refusing 


work, the department shall, in addition to determining the 



existence of any of the conditions specified in (a) of this section, 


consider the degree of risk to the claimant's health, safety, and 


morals, the claimant's physical fitness for the work, the claimant's 


prior training, experience, and earnings, the length of the 



claimant's unemployment, the prospects for obtaining work at the 


claimant's highest skill, the distance of the available work from the 

claimant's residence, the prospects for obtaining local work, and 


other factors that influence a reasonably prudent person in the 


claimant's circumstances.
CONCLUSION
In determining whether good cause exists for leaving work AS 23.20.385 mandates “the department shall consider,...other factors that influence a reasonably prudent person in the claimant’s circumstances.” 
The decision before the Tribunal is then whether a reasonably prudent person in the claimant’s particular circumstances would have left work. The claimant faced a lot of uncertainty but considered the following factors: The claimant’s temporary employer made no assurance that there would be future work. The employer did not promise full-time work, which was the claimant’s objective. The claimant’s part-time work precluded her husband from working because they had only one vehicle. The husband’s employer agreed to hire both the claimant and her husband as full-time employees until the work ended. 

The claimant had to decide between the temporary part-time assignment and the full-time position, which also allowed her husband to work full-time. Both work options were in the produce industry which is tied to the growing and harvest seasons. She quit the part-time work, so that both she and her husband could work full-time. The claimant weighed her options and acted as a reasonably prudent person, in the claimant’s circumstances would act.
The Tribunal concludes the claimant had good cause for leaving work. 
DECISION
The determination issued on November 19, 2009 is REVERSED.is eligible for the receipt of extended benefits so long as otherwise eligible. Benefits are ALLOWED for the weeks ending November 14, 2009 through December 19, 2009, if otherwise eligible. The reduction of benefits is restored. The claimant 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 27, 2009.






      Deborah Kearns, Hearing Officer

