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CASE HISTORY
The employer timely appealed a November 3, 2009 determination that allowed the claimant’s unemployment benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause. 


FINDINGS OF FACT
The claimant began work for the employer on August 23, 2001 and last worked on May 21, 2009. At that time, he earned $17.58 per hour for full-time work as a receiving specialist.
The employer grants two types of salary increases, merit increases and annual salary increases. The established annual salary increase is three percent. The claimant had received numerous increases during his employment. He received a three percent increase on October 6, 2008 and was due another three percent increase on October 6, 2009. 

The claimant wanted to earn at least $20 per hour. He believed his hard work and exemplary work ethic merited $20 per hour. 

The claimant discussed the salary increase issue with his immediate supervisor, the store manager, the operations manager, the district manager and the human resource department. The employer explained that economic factors prevented the employer from granting more than two raises per year. 

The claimant’s supervisor assured the claimant that he (the supervisor) had done all that he could towards the claimant receiving the highest salary possible which was to give him outstanding performance evaluations.

Several months before the claimant’s employment ended, the district manager promised the claimant that he would “do whatever he could do” to see that the claimant received the highest possible salary and that he would “take care of him.” However, the parties agree the claimant was never given a written or verbal promise of $20 per hour. No other receiving specialists of the employer earn $20 per hour. 

The claimant also inquired with a manager of Lowe’s, the interested employer’s competition, regarding receiving work. The manager of Lowe’s told the claimant that he did not think Lowe’s would pay $20 per hour for a receiving specialist either.

After numerous attempts to get a raise, the claimant began to feel frustrated and unappreciated by the employer. He had an especially trying and long day at work on May 21, 2009. 

On May 22, 2009, the claimant was so frustrated and tired that he did not go to work. He did not call the employer to report his absence. He believed that if the employer really valued him, a manager would call him to find out why he was not at work. 

On Monday, May 25, 2009, the claimant was ill. He called the employer to report he would be absent. The manager on duty questioned the claimant about his absence on Friday and told the claimant it would be reported as a no call no show. The claimant hung up the telephone and decided to quit work. He “just got fed up.” The claimant never contacted the employer again to report that he was quitting. 
The Tribunal takes official notice of the State of Alaska, Department of Labor and Workforce Development prevailing wage rates. This document is available to the public via the Internet. The 2009 wage rates for receiving clerks reflect a mean (average) wage of $17.71 per hour in Alaska.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part: (April 11, 1990 through October 31, 2009)

(c)
Good cause for voluntarily leaving work under                                 AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;
POLICY AND PRECEDENT

Under AS 23.20.385, work may not be considered suitable if the “wages, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality.” Wages are “substantially less favorable than those prevailing if the offered rate is less than 90 percent of the prevailing rate.” 8 AAC 85.410(b)(4).

The provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s benefits he if leaves suitable work without good cause. If a claimant leaves unsuitable work, he is not required to show good cause for quitting.

In Martin, Comm’r Dec. 84H-UI-266, November 16, 1984, the Commissioner held that if a job “is not suitable work, no disqualification under AS 23.20.379 can be imposed.”






CONCLUSION
The Department has consistently held that work is not suitable if the wages offered are substantially less favorable to the worker than those prevailing for similar work in the locality. Wages are considered "substantially less favorable" than those prevailing if the difference between the offered rate and the prevailing rate is ten percent or more. 

The prevailing wage for receiving clerks in Alaska is $17.71 per hour. The claimant was being paid $17.58 per hour which is 99 percent of the prevailing wage for his occupation, and the parties agree the claimant was never “promised” $20 per hour.  
A worker who voluntarily leaves work goes from a situation in which the worker has at least some income to a situation in which the worker has no income. The burden is therefore upon the worker to show that leaving work was the more beneficial course for the worker to pursue. Kimmerly, Comm'r. Dec. 9224409, April 30, 1992. 
At the time the claimant quit work he was the sole support of his family. His earnings were within the acceptable and prevailing range for his occupation, and there is no evidence that his wages were insufficient to provide the basic necessities of life. Therefore, the claimant has not shown that leaving work was a more beneficial course for him to pursue. 
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit suitable work without good cause. 
DECISION
The determination issued on November 3, 2009 is REVERSED. Benefits are DENIED for the weeks ending June 6, 2009 through July 11, 2009. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 7, 2010.







       Kynda Nokelby






      Kynda Nokelby, Hearing Officer

