09 3219
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  09 3219    Hearing Date:  January 28, 2010
CLAIMANT:
EMPLOYER:
DESHAWN N HUGHEY
GOURMET VENTURES INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Deshawn N. Hughey
Sharon Schandel
ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed a December 9, 2009 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on September 12, 2009. She last worked on November 3, 2009. At that time she earned $7.25 per hour, plus tips for part-time work as a server at Red Robin. 
The employer noted several performance items since the claimant’s employment began. The claimant was warned on September 29, 2009 regarding a customer complaint that she had forgotten the birthday sundae and song. The claimant argued that she tried to bring the birthday sundae after the customer had finished the meal and by that time, the customer simply asked for the check. 

The claimant was warned again on October 23, 2009 regarding a cash overage. The customers had requested a ‘split check.” One customer paid in cash and the other with a credit card. The claimant was busy and inadvertently rang both sales on the credit card. 

The claimant received a third warning on November 3, 2009 regarding sitting in the lobby when she should have been in the serving area. The claimant argued that she had gone to the hostess station on two occasions that day to get items out of her purse. The claimant signed a written warning after the second occurrence of being at the hostess station. She was assigned cleaning detail as a consequence. She completed her shift that day and left. 
On November 4, 2009 when the claimant reported to work she was sent home. The employer told the claimant she had to speak with the general manager before returning to work. The claimant tried for several days to reach the general manager but she was out sick.

On November 10, 2009, the claimant met with the general manager. The general manager told the claimant a customer had complained about a tip that had been added to a credit card transaction. The general manager never showed the claimant a copy of the receipt or indicated when the incident took place or the amount of the tip. The general manager asked the claimant if she had forged a tip on a customer’s credit card transaction. The claimant denied the allegation. The only time the claimant could recall writing in a tip on a credit card transaction was when a customer carried down a total without specifically writing the dollar amount of the tip. In those instances, the claimant remembered doing the math for the customer and writing in the tip. 

The claimant explained that she had two small children and was experiencing domestic violence at home that made it difficult for her to focus at work. The claimant believed she was doing her best but agreed that her performance was probably lacking. The general manager discharged the claimant at that time due to poor work performance. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute an employer’s right to terminate a worker who fails to meet its performance standards. However, not all cases of a failure to perform constitute willful work related misconduct. 

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
The employer produced no witnesses having firsthand knowledge of the events. The claimant’s testimony that this was her first serving position and that the stress of her home life impacted her ability to focus at work is reasonable. 

The evidence presented indicates the claimant’s failure to meet the employer’s performance expectations was due to an inability or incapacity. There is no evidence that the claimant’s conduct was a willful disregard of her employer's interests or a disregard of standards of behavior which the employer had a right to expect. Therefore, it is the conclusion of the Appeal Tribunal that the claimant was discharged for reasons other than misconduct.
DECISION
The determination issued on December 9, 2009 is REVERSED. Benefits are ALLOWED for the weeks ending November 7, 2009 through December 12, 2009, so long as the claimant has filed and is otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 28, 2010.
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