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STATEMENT OF THE CASE

On December 17, 2009, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the employer on October 8, 2007. He last worked on November 4, 2009. At that time, he normally worked 40 hours per week and earned $21.78 per hour.

Under the contract with the International Brotherhood of Electrical Workers, which union represented the claimant, an employer is required to follow a number of steps before terminating an employee. These steps include, first, verbal warnings, then a written warning, then a negotiation where the employer, employee, and union try to negotiate a satisfactory result, then a suspension, and then termination.
The employer entered the disciplinary process against the claimant in November 2008 with verbal warnings against his insubordination. On February 2 2009, the employer gave the claimant a written warning. On April 17, a negotiation was held, during which an agreement was reached on what the claimant needed to do to continue his employment. The claimant complied with the agreement. He was then suspended from August 19 to 23.
The City was having some work done on a lift station. The City brought in engineers to oversee the work. Because the claimant had difficulty working with these people, the engineers asked the claimant’s supervisor to not let him near the worksite.

The testimony of the parties differed.

· The employer testified that, on or about October 30, shortly after noon, he went to tell the claimant to stay away from the lift station worksite. The claimant was coming down the stairs heading for his truck. The employer got out of his truck and the two of them stood beside the claimant’s vehicle and talked. The employer told the claimant to stay away from the lift station. The claimant had previously told the employer that he had a long list of work to do. The employer told him to do those jobs, instead.

· The claimant testified that he was already driving away from the building when the employer arrived in his vehicle. The employer flagged him down and they spoke to each other through the windows without exiting the vehicles. The employer did not tell him to stay away from the lift station worksite.

Both parties were adamant in their testimony. Both agreed there were no witnesses to the conversation.

The employer left that evening to fly to Anchorage. While in Anchorage, he received several calls that the claimant was at the worksite trying to advise the engineers how to do the job. He also felt that he was the only qualified person to work on the pump which was 25 feet down a narrow shaft.

When the employer returned from Anchorage, he asked the claimant why he had been to the worksite against his explicit directions. The claimant responded that the employer had not told him that and that he was just doing his job. The employer felt that the claimant was insubordinate in not following his instructions.
On Tuesday, November 3, the employer found the claimant in the City shop changing the tires on a non-City vehicle. The claimant was using City equipment and tools. The union contract specifically forbids this, although permission has been given to employees when asked. The claimant had not asked permission.

The claimant has changed the tires on his vehicle every six months for the past three years. He has never been reprimanded for doing so, even though he had not asked permission. He knew that it was against the union contract, but also knew that others had also done personal work using City equipment and tools. He knew that, in some cases, employees would get permission if it was a large job, but not on small jobs, such as changing tires.

The employer determined that the claimant had again been insubordinate because he had done personal work in violation of the union contract.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, 7/26/86.
The claimant has a history of disciplinary actions against him. However, it appears to this Tribunal that the final disciplinary action before suspension, the negotiation, was successfully completed by the claimant. Thus, the Tribunal concludes that the employer terminated the claimant based on the final two incidents.

The first incident involved the employer’s instruction that the claimant was not to go to the lift station work site. However, the testimony on this differed. Not only do the parties not agree on what was said, they even disagree with where it was said. The testimony of both was adamant. However, it is the burden of the employer to establish misconduct. There were no witnesses to the conversation and the evidence is equally weighted on both sides. The Tribunal cannot hold, therefore, that the employer has borne out is burden of persuasion.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001. In defining “willful and wanton,” the court held in part
“….  “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and; “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
Nor has the employer established that the claimant “wantonly” committed misconduct as it pertains to the changing tires incident. The employer had never seen the claimant doing this before and had never warned him it was inappropriate for him to do so. The claimant had done this numerous times over that prior several years. Other employees had done the same. Without having been warned, the claimant, although he knew it was against the union contract, could reasonably conclude that the employer condoned the conduct.

It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 11, 2009 is REVERSED. The claimant is allowed benefits under AS 23.20.379 for the weeks ending November 7, 2009 through December 12, 2009 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 26, 2010.
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