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STATEMENT OF THE CASE

On December 28, 2009, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the employer in February 2006. He last worked on December 3, 2009 as a long-haul truck driver. At the time the employment ended, the claimant was earning $18.50 per hour plus $0.48 to $0.53 per mile.

The claimant had previously worked for another company under a supervisor with whom he did not get along. After working for the employer in this matter for a period of time, the supervisor also began working for this company, again as his supervisor.

The claimant has a number of medical issues because of which he files for workers compensation (WC). His supervisor told him that companies do not like employees who file for WC. His supervisor was continually “bad-mouthing” and yelling at the claimant as well as at other employees.  She also would not dispatch him in normal rotation with other drivers. He believes that it was because he had filed for WC.

On his last day of work, the claimant was driving his rig. The supervisor called him on the radio and started yelling at him. After he drove out of range and the connection was lost, another driver called him on the radio and asked him what the problem was. He responded with an improper remark about the supervisor. A third driver overheard this exchange and reported it to the supervisor. The supervisor discharged the claimant for insubordination.
The claimant has overheard the supervisor laughing about other drivers she has discharged. A friend of his, also a driver, has told him that the supervisor is now starting to pick on him.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.

CONCLUSION

It is apparent, from the claimant’s testimony, that the supervisor has pursued a course of conduct premeditated to antagonize the claimant. Under the circumstances, his intemperate remark to another driver, overheard and reported by a third driver, is not considered to be a “wilful and wanton” disregard of standards of behavior that the employer has the right to expect of an employee.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 23, 2009 is REVERSED. The claimant is allowed benefits under AS 23.20.379 for the weeks ending December 12, 2009 through January 16, 2010 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 9, 2010.
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