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STATEMENT OF THE CASE

On January 6, 2010, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer in August of 2008 and last worked as a supervisor for property maintenance on December 2, 2009. At that time, the claimant normally worked 40 hours per week and earned $20.50 per hour.
The claimant tore his rotator cuff in his shoulder.  On November 30, 2009, his doctor ordered modified duty. The order prohibited the claimant from lifting more than 15 pounds and from doing overhead work, until December 9, 2009. The claimant gave the doctor’s orders to his employer on November 30, 2009.    
Two days later, on December 2, 2009, the employer asked the claimant to fix an overhead light fixture.  The claimant could not do overhead work because it was painful and prohibited by the doctor’s orders. The claimant reminded the employer of his doctor’s orders. The employer asked him to perform the work or she would have to get someone else. Then the employer complained about a paint job, completed on an earlier date, in which the undercoat of paint bled through the new paint. The claimant reminded the employer the problem with the paint always occurred and that he had never been reprimanded for the problem in the past. The employer then stated she would have to “write him up” for work performance. The claimant was very upset because the employer had never been dissatisfied with the claimant’s work before he was placed on work restrictions for medical reasons. 
The claimant told the employer he was unable to perform the work and that he would just have to quit. The employer asked him for his keys. When he returned with the keys the claimant heard the employer tell a co-worker, “That was easier than I expected.”

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:
(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
other factors listed in AS 23.20.385(b).
CONCLUSION

Alaska Regulation 8 AAC 85.095(c)(1) provides, to determine whether a claimant has good cause to voluntarily leave suitable work the department considers whether the claimant is leaving work due to a health or physical condition…that makes it impossible for the claimant to perform the duties required at work, if the claimant has no other reasonable alternative but to quit work.  
The claimant was asked to perform work prohibited by the doctor’s order, when the employer asked him to perform overhead work but the employer did not require he perform the overhead work. The employer decided she would have to get someone else. The employer, immediately thereafter, complained about the quality of the claimant’s work which he completed on an earlier date. The claimant became so upset he quit. The employer’s intention was obvious when she stated, “that was easier than I thought.”  
“A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." …. PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. “Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.
In the present case, it was the claimant who took the action that resulted in the separation. Good cause can only be established under the regulation if the claimant has no other reasonable alternative but to quit. 

The claimant was justifiably upset but he did not pursue any alternatives to quitting his employment as required by the regulation. 
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.

DECISION

The December 29, 2009 determination is AFFIRMED.  The claimant is denied benefits under AS 23.20.379 beginning with the week ending December 12, 2009 through the week ending January 16, 2010. The maximum payable benefits are reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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