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STATEMENT OF THE CASE

On December 31, 2009, the claimant timely appealed a denial of unemployment insurance benefits issued under AS 23.20.375. The issue before the Tribunal is whether the claimant properly met reporting requirements.

FINDINGS OF FACT

The claimant filed for unemployment benefits on October 4, 2009 over the internet. The claimant was mailed a debit card and an Unemployment Insurance Claimant Handbook (handbook) on October 16, 2009. The claimant’s wife threw out the debit card, believing it was a credit card offer. The claimant does not recall receiving the handbook. 
The claimant was employed through a union and left employment to attend mandatory training. The claimant’s training was 8:00 to 5:30 each day. The claimant participated in the training from October 19, 2009 to November 6, 2009. 
The claimant attempted to file internet certifications for the weeks ending October 24, 2009, October 31, 2009, November 7, 2009 and November 14, 2009. He cannot recall the dates. The website did not allow the claimant to make the certifications. The internet site directed the claimant to call the claim center for assistance. The claim center is open for telephone calls between 10:00 am and 3:00 pm Monday through Friday. The claimant attempted to contact the claim center many times during his breaks in training. He cannot recall the dates.  He was on hold for periods of 30 minutes, 40 minutes and for as long as an hour. On November 2, 2009, the claimant e-mailed the webmaster at the Department of Labor and requested they call him. The e-mail was not returned for having a wrong address, but the e-mail address the claimant used was not suggested by either the handbook or the division website. The claimant never received a response to the e-mail sent on November 2, 2009 and he made additional calls to the claim center. 

The claimant was able to speak to a claimstaker on November 17, 2009 to get help with filing his biweekly certifications and order a replacement debit card. The claimant was told an eligibility determination was still pending. The claims taker did not assist the claimant in filing his weekly certifications. 

When the claimant finally received benefits, he realized he did not receive a benefit for the weeks ending October 24, 2009 through November 14, 2009. He called the claim center and spoke with a claimstaker on December 14, 2009; the claimant then filed the certifications for those weeks. A determination was issued on December 17, 2009 denying benefits for the weeks ending October 24, 2009 through November 14, 2009 because the certifications had not been timely filed.
STATUTORY PROVISIONSPRIVATE 
AS 23.20.375. Filing requirements.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 ‑ 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has

(1)
made an initial claim for benefits; and

(2)
for that week, certified for waiting‑week credit or made a claim for benefits.

8 AAC 85.102. Intrastate claims filing; continued claims.

(a)
An intrastate claimant located in this state is eligible for waiting week credit or benefits for a week if the claimant

(1)
files a continued claim for the week as required in this section; and

(2)
meets all requirements for AS 23.20. and this chapter.

(g)  
A continued claim for a week may not be filed before the end of the week claimed. A continued claim may not be filed later than seven days after the end of the week claimed, except that

(1)  
if the director authorizes the filing of bi-weekly claims, the claim may not be filed later than seven days after the end of the bi-weekly period authorized by the director;

(2)  
a claim for benefits for a week of partial unemployment may not be filed later than seven days after the claimant receives wages for that week.

(h) 
The director shall extend the time allowed in (g) of this section for filing a continued claim if the claimant has good cause for filing a late claim and the claimant files the claim as soon as possible under the circumstances. 

(i)  
For the purposes of (h) of this section, "good cause" means circumstances beyond a claimant's control that the division determines leave the claimant with no reasonable choice but to delay filing the claim; "good cause" includes illness or disability of the claimant, processing delays within the division, or failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim.

CONCLUSION

There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983. Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.
The claimant has not overcome the presumption that the handbook was delivered since he received the debit card which was mailed on the same date. 
In Demit, Comm'r Dec. 87H-EB-099, May 1, 1987, the Commissioner held, in part:
“It is the claimant's responsibility to thoroughly read all information provided to him by the division so that he will have the necessary knowledge needed to properly handle his claim.” 

The claimant had an obligation to read all the information provided to him by the division. The dates of the claimant’s efforts to file claims were not specifically documented. The claimant allowed a long period of time to elapse without satisfactory results. There were other means to get through to the division.  
There are several alternatives available to a claimant to certify claims for biweekly benefits. Information about the divisions telephonic reporting system, VICTOR, was available on the Unemployment Insurance website which the claimant states he was able to access, even though, he was not able to successfully file for his biweekly benefit. A prerequisite of receiving a benefit is to make the required biweekly claim for the benefit.    
The regulation at 8 AAC 85.102 (i) authorizes the director to extend the times for filing if a claimant had good cause for late filing. Good cause means circumstances beyond the claimant’s control including processing delays within the division and failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim. 
“The Tribunal does not have any jurisdiction to hold contrary to the clear wordage of the law.”  Scott, Comm'r Dec. 87H-EB-162, June 18, 1987

"Regulations are subject to the same constructs as are statutes. Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning." Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985.

The claimant has not established circumstances beyond his control prevented him from timely filing his biweekly certifications for benefits.  Although the claimant had difficulty filing online, he did not exhaust other alternatives available to him such as filing on VICTOR or e-mailing the division for assistance at the correct address.  The claimant did not have good cause for filing a late biweekly claim for the weeks ending October 24, 2009 and October 31, 2009.
However, when the claimant finally spoke with the claimstaker on November 17, 2009, it was not too late to certify his claim for the weeks ending November 7, 2009 and November 14, 2009. 
The Tribunal concludes the claimant did not have good cause for filing a late biweekly claim for the weeks ending October 24, 2009 and October 31, 2009.

The Tribunal further concludes, the claimant had good cause for filing a late biweekly claim for the weeks of November 7, 2009 and November 13, 2009, a time when the division was involved in assisting the claimant with processing his benefits.

DECISION

The notice of determination issued in this matter on December 17, 2009 is MODIFIED. The claimant is denied unemployment benefits under AS 23.20.375 for the weeks ending October 24, 2009 through October 31, 2009. The claimant is allowed benefits for the weeks ending November 7, 2009 through November 14, 2009.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on February 17, 2009.


Deborah Kearns

Hearing Officer

