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STATEMENT OF THE CASE

The claimant filed an appeal against a determination dated January 13, 2010 that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause.

FINDINGS OF FACT

There was some dispute about when the claimant began working for the employer, however, it appears it was in late August 2009. The employer is a game and livestock meat-processing facility. It was hunting season and the employer was busy. The claimant was a general laborer. He worked no more than four days. 

The claimant lived at a bed and breakfast that was at least 13 miles from the employer’s facilities. The claimant had difficulty getting to work on time. Bus transportation took him only so far towards the employer’s location. The claimant had to walk the rest of the way. The claimant attempted to use his bicycle to attend work but constantly had a flat tire. The claimant was late to work each of the days he worked either by a few minutes or over an hour.

On the claimant’s last day of work his immediate supervisor mentioned to him that he had again been late and that he needed to be to work on time. His supervisor indicated to him that if he were late again the next day he would be terminated. The claimant determined that his work schedule could not be adjusted.
Later that day, claimant called the employer and explained that he could not assure the employer he would be to work on time and that therefore he was quitting his work. 

At his hearing, the employer noted that at least one other worker did not have a driver license and took the bus to work and made it to work on time. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
CONCLUSION

Both the claimant and the employer were very credible witnesses.  However, transportation to and from work is particularly the responsibility of the worker. A worker who quits work due to transportation difficulties does so with good cause only if the worker used all ordinary common sense and prudence to resolve the problems, and the problems remained insurmountable. The problems described in this case cannot be described as insurmountable as on at least one occasion, the claimant was nearly on time. Furthermore, the claimant did not inquire about a shift adjustment prior to quitting work. 
Also, the claimant voluntarily quit the next day following hints by the employer that further tardiness would result in his termination.
Previous Commissioner cases have said: "We have consistently held that a worker who chooses to resign rather than accept dismissal by their employer, does so without good cause. See Pence, Comm'r Dec. 93234931, February 9, 1994, Wood, Comm'r Dec. 950820, June 6, 1995 and Brown, 9225776, June 24, 1992."  In Arnold, Comm'r Dec. 96 1772, August 5, 1996. 

It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause and hereby apply the above-mentioned statute to deny benefits.
DECISION

The notice of determination issued in this matter on January 13, 2010, is AFFIRMED. The claimant remains denied benefits for the weeks ending September 12, 2009, through October 17, 2009 . His payable benefits remain reduced by three times the weekly benefit amount, and he may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on March 12, 2010.


Michael Swanson 

Hearing Officer
