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STATEMENT OF THE CASE

On January 12, 2010, the claimant filed a timely appeal against a notice that she was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer on October 6, 2009. She last worked on November 16, 2009. At that time, she normally worked 40 hours per week and earned $15.70 per hour. During her last week of employment, the claimant earned $628.00.

When she completed her employment application, the claimant certified that she had not been convicted of a felony within the past seven years. When the results of a background check was received by the employer, the results showed that the claimant had two felony convictions, one on September 6, 2002 and one on March 20, 2003. The employer discharged the claimant for falsification of the application.
The claimant signed her application on August 13, 2009. Although this was less than seven years from her conviction, the claimant felt that the employer would use the date she was arrested, not the date she went to court and was convicted. She felt this because she believed other employers had used the date of arrest and because an official of a trade school she attended to learn medical billing told her she should have no problems getting a job even with her record because of the length of time.

The claimant had no knowledge of the 2003 conviction. She had been referred either by the Court or by her probation officer to a class, which she did not attend. She feels this may have resulted in a conviction, but she was never arrested, required to be in court, or told about it.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.

CONCLUSION

Without knowing what the other employers and the school official asked on those applications, it is not possible to determine if the parameters were the same as the issue here. The Tribunal can only decide appeals on the basis of known information from properly entered documentary and testimonial evidence

A person is “convicted” when, as the result of a trial, the person is judged to be guilty as charged. A person is not “convicted” when the person is arrested. When a person is arrested, the person is still innocent until proven guilty in a court of law. Only then is a person “convicted.” This is the common meaning of the word convicted and the reasonable person would so define it. The claimant cannot reasonably contend that she believed that the application asked if she had been arrested within the last seven years.
Falsification of an application is a “wilful and wanton” act that disregards the interests of the employer in ensuring the truthfulness of its employees. It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 15, 2009 is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending November 14, 2009 through December 19, 2009. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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