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STATEMENT OF THE CASE

On January 20, 2010, the employer timely appealed a notice of determination that allowed the claimant unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before the Tribunal is whether the claimant had good cause to voluntarily leave suitable work, or was discharged for misconduct connected with work.

FINDINGS OF FACT

The claimant began working for the employer on August 1, 2009, and last worked on December 10, 2009. At that time, the claimant normally worked 40 hours per week and earned $15 per hour.

Over the course of the claimant’s employment, the parties agreed that the employer/employee relationship was not working as well as expected. The employer arranged for her business to become part of the hospital. It was agreed that the claimant would become an employee of the hospital and possibly seek a job in a different area. The transition to employment with the hospital was to become effective December 31, 2009.
On December 10, 2009, the claimant responded to a request from the human resources department of the hospital to complete some paper work. She reported to the human resources and completed the requested paperwork. She discussed the upcoming working relationship with the hospital.

The employer received information from a second party that claimant had gone to human resources demanding to be placed on the hospital payroll because the employer was not paying her.  The claimant did not discuss any of this with anyone.

The claimant and her spouse had business dealings with the employer outside of the claimant’s employment. The employer had written a letter to the claimant’s spouse requesting a refund of earnest money and requesting some changes in their lessor/lessee relationship. The letter had been shown to several other employees. The claimant was upset that the letter had been shown to others. 
The claimant and the employer met on December 10, 2009. The claimant and employer argued about the letter and the claimant’s visit to human resources. The claimant raised her voice. The employer asked her to calm down. When the claimant did not immediately calm down, the employer told the claimant to “get out.” The claimant spoke harshly to the employer as she left.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a health or physical condition or illness of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service’; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
other factors listed in AS 23.20.385(b).
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

It must first be determined if the claimant voluntarily left employment or was discharged.
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The employer told the claimant to “get out.” Such a statement is easily interpreted as the language of a discharge. The claimant took the statement to mean that she had no choice to remain employed. 
The Tribunal holds that the claimant was discharged. It remains now to determine if the claimant was discharged for misconduct connected with her work.

The claimant was discharged during a conversation that escalated into an argument. The subjects of the conversation were not work related beyond the accusations alleged to have been made by the claimant regarding her pay. The claimant’s statement made after being told to leave is subsequent to being told to leave and cannot be a contributing factor to the reason for discharge.
“We have previously held in similar cases that although profane abuse is certainly misconduct, not every intemperate remark to a supervisor is. Some sensible line must be drawn. In Albrecht, Comm’r Dec. 87H-UI-302, IC Unemp. Ins. Rptr. (CCH), AK 8146.15, December 21, 1988.” In Smith, Comm’r Dec. No. 9321739, June 30, 1993

The claimant was upset with the employer and raised her voice. The claimant’s loss of composure in the meeting with her employer represents at most a good faith error in judgment rather than a willful disregard of the employer’s interest. Misconduct in connection with the work has not been shown.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on January 13, 2010, is AFFIRMED. The claimant is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits remain allowed for the weeks ending December 19, 2009, through January 23, 2010.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 26, 2010.
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