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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION


Docket No. 10 0443    Hearing Date: March 24, 2010
CLAIMANT:

TERRY A WRATE
CLAIMANT APPEARANCES:


Terry A. Wrate


ESD APPEARANCES:


None


CASE HISTORY
The claimant fillin "" \d ""timely appealed a February 28, 2010 determination that denied benefits under AS 23.20.378 and 8 AAC 85.357. The issue is whether the claimant met the registration requirements of the regulation in order to be considered available for full-time work. 

FINDINGS OF FACT

The claimant re-opened an existing unemployment insurance claim in 
January of 2010. He was sent written notification to complete an online orientation, for reemployment services, by January 16, 2010. The claimant received the notice shortly after its mailing and understood the requirements.

The claimant attempted to access the Alaska Labor Exchange System (ALEXsys) as instructed by the letter. He first attempted to access the system on January 14, 2010 but was unable to get past the log in. The claimant thought there might be a problem with his old computer so he attempted to access the system from a friend’s house. He had the same problems at his friend’s house. The claimant attempted to call the claim center on Thursday but believes it may have been after 3 p.m. when the claim center stops accepting calls. The claimant attempted to call the claim center on Friday morning and Friday afternoon. The claimant also tried to call the help line number listed on the orientation form. The claimant was not able to reach a representative with the unemployment insurance claim center nor was he able to reach anyone at the ALEXsys help desk. The claimant remembers getting an answering machine at one of the numbers he dialed but he did not leave a message. The claimant continued attempting to access the ALEXsys program to complete the orientation through the weekend. The claimant was able to reach a representative on Tuesday, as Monday was a holiday. The representative was able to reset his user name and password and the claimant was able to complete the orientation on February 19, 2010.  

PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.357 provides:


(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has



(1)
completed the reemployment services; or

(2) has good cause under (b) of this section for failure to participate in the reemployment services.

(b)      The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate. A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes



(1)
circumstances beyond the claimant's control;



(2)
circumstances that waive the availability for work requirement in AS 23.20.378;



(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and



(4)
referral to reemployment services that the director determines was made incorrectly.  

CONCLUSION

The regulation provides that a claimant is not considered available for work for any week in which he fails to participate in reemployment services unless the failure to participate was caused by a circumstance beyond the claimant’s control. The Division determined the claimant was required to complete an online orientation by midnight on January 16, 2010 and notified him of the requirements.
The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department. Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).
A claimant has good cause for failure to participate in reemployment services if

the claimant takes the actions that a reasonable and prudent person would take in order to participate, and the non-participation was the result of a circumstance beyond the claimant’s control. 

The claimant’s testimony was credible. He made a reasonable and prudent attempt to complete the online orientation within the timeframe specified and the non-participation was the result of a circumstance outside of his control; he was unable to receive assistance from the Division during normal business hours. Therefore, the Tribunal chooses to give the claimant the benefit of the doubt and therefore holds that he met the registration requirements as soon as could reasonably be expected. 

DECISION
The fillin "" \d ""determination issued on January 28, 2010fillin "" \d "" is REVERSEDfillin "" \d "". Benefits are  ALLOWED for the week ending January 16, 2010, so long as he has filed and is otherwise eligible.fillin "" \d ""

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 24, 2010fillin "" \d "".







       Kimberly Westover   






       Kimberly Westover, Hearing Officer
