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CASE HISTORY

The employer timely appealed a February 3, 2010 determination that allowed the claimant’s unemployment benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 16, 2009. She last worked on January 16, 2010. At that time she earned $10.50 per hour for full-time work as a custodian. Her job duties included mopping, sweeping, dusting, emptying trash and general cleaning. 
The employer was dissatisfied with the claimant’s work performance. The claimant was slow and missed multiple cleaning items. She received additional training in efforts to improve her performance. The claimant had periods of one month at a time when her work performance, speed and thoroughness were good. During those times, the employer praised and encouraged the claimant. However, the claimant seemed unable to maintain acceptable performance standards. 

Exhibit 1 contains 10 pages of warnings and complaints regarding the claimant’s work performance, specifically speed and thoroughness. The claimant agreed with the warnings and signed each warning indicating she would do her best to improve. The employer removed her from all large commercial buildings, and eventually limited her to “fill in” work because of her inability to complete the work timely. The inability to complete work timely was costing the employer substantial overtime wages to the claimant and to other custodians who had to be called in to complete or correct the claimant’s work. 

On January 16, 2010, a customer complained that the claimant was cleaning the windows in the building using her own saliva instead of cleaning solution. The claimant admits the allegation. She chose that option because she did not want to take the time to go upstairs and get cleaning solution from the other custodian. 

At that point, the claimant was put on notice that another instance of unacceptable or untimely cleaning would result in termination. 

On January 19, 2010, the claimant was called to fill in at the Patty Ice Arena. The standard cleaning time for that facility is eight hours. The claimant had cleaned the Patty Ice Arena twice before. On January 19 2010, claimant missed numerous cleaning items, some items she missed even after an initial inspection and instruction to redo the task. The claimant did not consider using a checklist to ensure she completed all of the work timely and accurately. The claimant completed the job in 12.5 hours costing the employer four and one half hours of overtime. At that time, the employer discharged the claimant for unacceptable work performance. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. Brown, Comm’r Dec. NO. 9225760, July 6, 1992.
The claimant’s sporadic ability to complete the work timely and efficiently indicates that she was capable of performing the job duties. She offered no valid explanation for her failure to consistently perform the job duties. The employer’s expectation that the claimant complete the assigned tasks in a timely manner was very basic. Considering the employer’s efforts to assist the claimant in becoming successful at her job, her behavior indicates an overall indifference to the employer’s interests. The claimant’s repeated failure to meet these basic expectations reached the level of repeated negligence which constitutes misconduct connected with the work. 
DECISION
The determination issued on February 3, 2010 is REVERSED. Benefits are DENIED for the weeks ending January 23, 2010 through February 27, 2010. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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