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CASE HISTORY

The claimant timely appealed a February 17, 2010 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with his work. 

FINDINGS OF FACT
The claimant began work for the employer on February 28, 2007. He last worked on January 27, 2010. At that time he earned $15 per hour for full-time work as a yard laborer. He worked Monday through Friday from 7:00 a.m. until 3:30 p.m.
The claimant owns two vehicles. One vehicle broke down in December 2009. The claimant began looking for parts for the disabled vehicle. The parts were expensive and hard to find. 

On January 27, 2010, the claimant’s back up vehicle also broke down. The claimant’s supervisor picked the claimant up that morning and drove him to work. 

Later that morning, the claimant completed the proper leave paperwork to request time off beginning February 1, 2010 to attend to his vehicle problems and for vacation. 

The supervisor accepted the paperwork and discussed the leave request with the materials manager. The materials manager advised the claimant’s supervisor that the employer had additional work that week and denied the leave request. 

The claimant’s supervisor explained the work load issues to the claimant and asked the claimant if he could postpone his leave until the third week of February 2010. The supervisor told the claimant he would continue to give the claimant a ride to and from work until the vehicle issues were resolved. The claimant agreed. 
Later that evening, (2:00 a.m. on January 28, 2010), the claimant got an email from a friend offering to give the claimant a ride to pick up the vehicle parts. The claimant called the supervisor and left a voice message stating he was not coming to work on January 28, 2010 because he needed to get the parts and attend to his vehicle problems. 
Shortly before 7:00 a.m. on January 28, 2010, the claimant called the employer and left a message for the materials manager reiterating that he would not be at work that day. The supervisor checked his messages and called the claimant on his way to work on January 28, 2010. The supervisor told the claimant that if he did not come to work, he needed to look for another job. The claimant stated again that he was going to take the day off. 
The employer maintained that the claimant had a history of calling his supervisors at 2:00 or 3:00 a.m. to vent about work related issues. The claimant was verbally counseled once regarding a no-call no show on October 9, 2009. The employer considered the claimant’s prior history and the workload issue and terminated the claimant on January 28, 2010 for taking unauthorized leave. 
The claimant maintains that the only place he could find the parts to fix his vehicle was at a small auto dealer in Wasilla and that the business was only open Monday through Friday from 9:00 a.m. until 5:00 p.m. He asserts that he could not make it to the auto parts dealer by 5:00 p.m. The claimant found a friend who was willing to pick up the parts. However, the claimant believed he had to go with his friend because his friend knew nothing about auto parts. Further, the auto parts “dealer” is a private individual, not a business.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm. Dec. 9225438, June 18, 1992.
Even if a worker is warned that further absence could result in dismissal, it is necessary to examine the reason for the specific absence and the worker's ability to control it. The claimant in this case had been denied leave and clearly understood that the employer needed him at work on January 28th because of the extra workload. 
”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies, Comm’r               Dec. 99 1118, August 26, 1999.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The preponderance of the evidence in this case establishes that the reason for the claimant’s final absence was not compelling. The claimant could have attended to his vehicle problems another time. Especially considering that he had alternative transportation to and from work, and he knew that his job was in jeopardy. Therefore, the Tribunal concludes the claimant was discharged for misconduct connected with the work. 

DECISION
The determination issued on February 17, 2010 is AFFIRMED. Benefits are DENIED for the weeks ending January 30, 2010 through March 6, 2010. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 3, 2010.
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