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APPEAL TRIBUNAL DECISION

      Docket No. 10 0630                        Hearing Date April 5, 2010 

CLAIMANT:
EMPLOYER:

EMMANUEL L WEBSTER
MIKE’S MAINTENANCE SVCS

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
None
Michael Waters 

ESD APPEARANCES:
None

CASE HISTORY

The interested employer, Mike’s Maintenance Service, appealed from a February 22, 2010 determination that held the disqualifying provisions of AS 23.20.379 do not apply to the claimant’s separation from work. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
The claimant began work for the employer in May 2009. His last day of work was September 26, 2009. He worked as a handyman mowing lawns, cleaning windows and other work as assigned. He worked directly under the owner, Mr. Waters. The work was located in Anchorage, Alaska.

The claimant was scheduled to work Tuesday, September 30, 2009. The claimant arranged with the owner that the owner would call the claimant before Tuesday and inform him which of six different work sites he was to report to. The claimant never reported to work.
In January, the claimant applied for unemployment insurance. He stated that his wife had left their daughter with him and relocated to Texas, and that he had no childcare. He also stated that he worked part time and wasn’t getting enough hours to make going to work worthwhile. He also noted that at that time [in January] he had made childcare arrangements with his parents.

The employer testified that the claimant’s wife was already living in Texas even before the claimant began working for the employer. The claimant had a second child which he might have been caring for at the end of his employment. The employer contradicted the claimant’s statements that the claimant ever explained that he had childcare difficulties or that he needed more hours. The employer stated that in fact the employer could have supplied more hours if requested. He added that during the last two weeks of his employment, the claimant had not come to work a few times but had called explaining that he was having personal problems and was unable to get to work. The employer testified that he might have been able to work around the claimant’s problems if he had been made aware of them. 

PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;


CONCLUSION

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important, a single breach can amount to misconduct connected with the work. 

Absence due to childcare can certainly provide an individual a compelling reason for missing work. However, the claimant in this case did not attend his hearing and the employer’s testimony was credible and raised questions about statements the claimant gave when initiating his claim for unemployment benefits, such as when his wife left, when he became solely responsible for providing childcare and to whom. Without the claimant’s testimony these questions are left unanswered. The uncontroverted evidence is that the claimant failed to attend work without notice or excuse. The Appeal Tribunal holds this is misconduct and a disqualification will be imposed. 
DECISION
The determination issued on February 22, 2010 is REVERSED. Benefits are denied the claimant for the weeks ending September 26, 2009 through October 31, 2010. The claimant’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 7, 2010.
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Hearing Officer

