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CASE HISTORY

The claimant timely appealed a February 11, 2010 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work. 

FINDINGS OF FACT
The claimant began work for the employer on April 9, 2007. He last worked on January 22, 2010. At that time he earned $13.50 per hour for full-time work as a route driver. He delivered product to local vendors including Carrs, Fred Meyer and Walmart. 
In October 2009, the employer received complaints regarding inappropriate comments and conduct of the claimant. The claimant’s manager informed him that a female merchandiser had complained about inappropriate touching and the claimant had admitted exchanging inappropriate text messages with a female employee at a local Carrs store while delivering product there. The female employee had texted the claimant asking him to get her an illegal substance. The claimant had responded that “glass, grass or ass, nothing is for free” in his text message. The claimant was no longer able to deliver to Carrs stores. The claimant admitted the text message exchange, and he admitted hugging a female ice cream vender. 
The claimant was warned to abstain from any physical conduct with female associates. He understood that the employer would not tolerate touching, hugging, or sexually suggestive/inappropriate comments at work. 

After October 2009, the manager of the Eagle River Fred Meyer store complained that the claimant had made inappropriate comments and hugged female staff. 
The manager requested the claimant be barred from delivering to the Eagle River Fred Meyer store. The claimant denies the allegations of inappropriate comments. 
On January 22, 2010, the employer received a formal written complaint from a female employee at the Abbott Road Fred Meyer store stating the claimant sought her out on several occasions, asked for her phone number and hugged her in a manner that made her feel very uncomfortable. She cited a final incident that occurred on January 21, 2010. The manager of the Abbott Road Fred Meyer store requested the claimant be barred from delivering to his store. 

The claimant testified that the female employee greeted him first and said, “Happy New Year.” He responded with the same comment in Hawaiian, his native language, hugged the female and said, “I hope your day is as beautiful as you are.” Hugging is customary in the claimant’s native culture. He denies ever asking any female employee for their phone number.

The claimant was suspended on Friday, January 22, 2010 pending investigation. He was scheduled to return to work on Monday, January 25, 2010 to discuss the investigation results. 

The employer spoke with the female employee, reviewed the claimant’s personnel file, including the numerous complaints of sexually inappropriate behavior and terminated the claimant’s employment on January 25, 2010. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.
The claimant’s conduct may have been customary in his culture and may have seemed innocent enough to him. However, the employer had warned the claimant twice that his conduct was inappropriate for the workplace and was negatively impacting the employer’s relationship with its vendors. The claimant clearly understood that his actions were unwelcomed and he was given adequate opportunity to adjust his behaviors. 

The final encounter with the female associate at Fred Meyers, however friendly it may have seemed, violated the employer’s direct instruction to abstain from any physical contact with female associates. Furthermore, it seriously damaged the employer’s interest; the claimant was no longer able to deliver product to three major customers of the employer. Therefore, the claimant was discharged for misconduct connected with the work.

DECISION
The determination issued on February 11, 2010 is AFFIRMED. Benefits are DENIED for the weeks ending January 30, 2010 through March 6, 2010. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 13, 2010.
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      Kynda Nokelby, Hearing Officer

