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CASE HISTORY

The claimant timely appealed a February 12, 2010 determination that denied benefits pursuant to AS 23.20.379(a)(1) on the ground that he voluntarily quit suitable work. The issue is whether the claimant voluntarily quit work without good cause or whether he was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on July 29, 2009. He last worked on January 18, 2010. He earned $8.50 per hour for full-time work as a pizza delivery driver. He normally worked six days per week, six or seven hours each day. 

The claimant had an ongoing conflict with a coworker, Arnold. Arnold frequently refused to make pizza deliveries and elbowed the claimant and other driver’s in the ribs on numerous occasions.  The claimant complained about Arnold’s behavior to the employer on at least two occasions. He believed other drivers had also complained. The employer’s normal was response was, “That’s just Arnold – he is harmless.” 

On January 18, 2010, Arnold refused to make a particular delivery. The claimant delivered the order that Arnold had refused and reported what had happened to Cecil, the head cook.  Cecil told the claimant he would “take care of it.”
When the claimant returned from the delivery Arnold elbowed the claimant in the ribs. The claimant talked to Cecil about being elbowed. Cecil told the claimant that he had talked to one of the owners, Steve. Cecil commented that Arnold was in a bad mood because Steve had talked to him about refusing the delivery. 

A short time later, the claimant was standing in the kitchen talking to Cecil and he noticed Arnold sneaking up behind him. The claimant turned to face Arnold, startled that Arnold was already six inches from his face with a frying pan in his right hand. Arnold raised the frying pan over his head, his face was grimaced and threatening; the claimant believed Arnold was going to hit him with the frying pan. The claimant instinctively raised his hands and shoved Arnold away from him. Arnold was much shorter than the claimant so the claimant’s hands hit Arnold at brow level. Arnold fell backwards and hit something in the kitchen as he fell. Cecil immediately tried to help Arnold up. Arnold was yelling that David had assaulted him and scrambling for his telephone threatening to call the police. Cecil immediately called Christina, Steve’s wife and co-owner of the business to report what was happening. Christina was at Costco shopping. Cecil told Christina that David had punched Arnold and broken his glasses. 
A few moments later, Steve came out of his office into the kitchen. Cecil and Arnold told Steve that the claimant had punched Arnold. The claimant retorted that Arnold had tried to hit him with a frying pan. Steve told the claimant, “If you can’t get along with Arnold then you can’t work here – you have to leave.” The claimant had no intention of quitting work because of Arnold. He interpreted Steve’s comment as a statement that he was fired. He left the kitchen area, cashed out his transactions for the day, took his money back to Steve’s office and left. 
Christina arrived after the claimant had left. She asked her husband what had happened. Steve responded that David hit Arnold, David and Arnold could not get along so David left. Christina surmised from that statement that the claimant had quit work. 

The claimant was not normally scheduled to work on Tuesdays. Two days later, on Wednesday, the claimant returned to the restaurant to pick up his final paycheck. Christina asked the claimant why he would hit Arnold over a delivery. Christina and the claimant argued. The exchange ended with Christina telling the claimant that she had called the police and they were on the way. The claimant collected his final check and left the restaurant.  
The claimant had never been counseled or reprimanded for any reason during the course of his employment. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides, in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under 
         AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
other factors listed in AS 23.20.385(b).

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The first issue to be decided in this matter is whether the claimant voluntarily quit work or whether he was discharged. There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation.
It appears that some miscommunication occurred between the husband and the wife employers in this case, However Steve was an owner – with authority to discharge workers. His words and actions would lead a reasonable and prudent person to believe he had been discharged. Understandably in response, the claimant cashed out and left as instructed. At that point, there is no indication Steve attempted to clarify the matter. Furthermore, both Steve and Christina seemed content with the outcome. As the perception of discharge was never overcome in this case, the separation is considered a discharge. 

"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Dec. 86H‑UI 213, August 25, 1986.
”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies, Comm’r Dec. 99 1118,  August 26, 1999.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The best evidence in this case is the testimony of the claimant. The employer representative who appeared at the hearing, Christina, had no firsthand knowledge of the events, and her witness, Cecil, gave conflicting testimony that was illogical and implausible on the crucial points.
Fighting on duty is a serious violation of the contract of employment. As such, it is usually misconduct connected with the work. It is not necessary that the employer have rules against fighting on the job. Likewise, it is not necessary that the worker receive prior warnings or reprimands in order to have fighting on the job considered misconduct. . . . If an employee is acting in self-defense against a physical attack by another employee, a resultant discharge would not be for misconduct connected with the work. Benefit Policy Manual, §MC 390.2.

Clearly, physical altercations are not in the employer’s best interests. However, the same coworker who had elbowed the claimant in the ribs just hours earlier was suddenly six inches from the claimant’s face raising a frying pan over his head as if to strike him. Therefore, the preponderance of evidence in this case indicates the claimant did not “punch” Arnold in the face. Rather, the claimant was provoked and reacted instinctually in self defense. 
Furthermore, considering the claimant’s satisfactory employment record and the fact that he had complained several times about Arnold, the Tribunal finds that the claimant’s physical altercation with Arnold was at most a good faith errors in judgment, as opposed to a willful and wanton disregard of the employer’s interests. Good faith errors in judgment are not considered misconduct for unemployment insurance purposes. 
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION
The determination issued on February 12, 2010 is MODIFIED and REVERSED. Benefits are ALLOWED pursuant to AS 23.20.379(a)(2) for the weeks ending January 23, 2010 through February 27, 2010, so long as the claimant has filed and is otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 19, 2010.
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