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CASE HISTORY

The claimant timely appealed a February 26, 2010 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work. 

FINDINGS OF FACT
The claimant began work for the employer on June 15, 2009 and was discharged on February 1, 2010. She last worked on January 26, 2010. At that time she earned $14.14 per hour for full-time work as a dialysis technician at the employer’s kidney dialysis clinic. 
On February 1, 2010, the employer fired the claimant over two incidents that required kidney dialysis patients under the claimant’s care to be taken to the hospital. One incident involved the claimant breaking off the tip of an instrument in the patient’s permanent catheter. She called an RN over to help remove it, but when the RN could not remove it either, the patient had to be taken to the hospital emergency room to get a new catheter. The claimant insists the patient was back within a short time to have her dialysis and said that the problem could have occurred with anyone. 
The second incident occurred the claimant’s last day on the job and involved a dialysis patient who came in complaining of having flu symptoms. The claimant consulted an RN before putting the patient on dialysis. At the end of the process the claimant removed the dialysis needles without taking the patient’s temperature. After removing the needles, she did take the temperature and it was high. She informed the RN working with her and the patient was taken to the hospital emergency room for treatment. The RN showed the claimant a printed procedure that required the claimant to take the patient’s temperature before removing the needles and which indicated if the patient did have a temperature, a nurse should be consulted before removing the needles so other actions could be taken. The RN told the claimant if she had followed the procedures, the patient could have been treated there instead of the emergency room. The claimant indicates the patient had told her before beginning the dialysis that she (the patient) intended to go to the hospital emergency room for treatment after her dialysis that day. The claimant denies being told of the procedure for not removing needles if a patient has a temperature. She did know to take the patient’s vital signs prior to removing the needles, but got distracted and did not do so on that occasion.

The claimant had been warned prior to her discharge over tardiness and her need to speed up the process of putting patients on dialysis on time. She feels she was still being trained in this job, for which she had no prior experience. The employer
did not attend the hearing, but indicates in a written statement that the claimant “is not meeting expectation and requirements of the job as a Patient Care Technician. Is having difficulty with problem solving and notifying an RN” (exhibit 12). Another employer statement indicates the claimant’s training had been extended because she had some problems with her training (exhibit 5).  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
While it is obvious that the claimant was making mistakes on this job that could have had serious consequences for the patients, it appears that the duties of the job were rather complex and performed in a high pressure environment. The claimant’s training had been extended, but she continued to make mistakes. I conclude however, that her conduct was not intentional or a matter of  gross or repeated negligence. I therefore hold that the reasons for her discharge fall short of actual misconduct connected with the work, and the penalties associated with AS 23.20.379 do not apply in this matter. 






DECISION
The determination issued on February 26, 2010 is REVERSED. Benefits are ALLOWED for the weeks ending February 7, 2010 through March 14, 2010, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 21, 2010.





















Stephen Long, Hearing Officer

