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CASE HISTORY

The claimant timely appealed a February 11, 2010 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work. 

FINDINGS OF FACT
The employer operates multiple facilities. The claimant worked at a thrift store on Ft. Wainwright Army base. The thrift store employs one full-time employee and one driver who collects donations. The employer has an office in Fairbanks that oversees the thrift store and a main office in Anchorage where the deputy director and executive director work. 

The claimant began work at the thrift store on April 25, 2007. At that time she earned $11.50 per hour for full-time work as the thrift store supervisor. She worked Tuesday through Saturday. She last worked on December 30, 2009.
The thrift store was closed December 31, 2009 through January 4, 2010 for the holidays. The claimant was scheduled to return to work on Tuesday, January 5, 2010. At that time, the claimant’s husband was experiencing severe pain from an undiagnosed medical condition. 
The claimant called the Fairbanks office and the deputy director in the Anchorage office to request time off to care for her husband. The employer agreed and instructed the claimant to “keep them informed.” The store remained closed and unattended while the claimant was absent from work. The employer does not employ enough workers to fall under the auspices of the family medical leave act (FMLA) so that option was not discussed. The employer did not specify any timeline the claimant should follow regarding reporting her continued absence. 

The driver noted that donations were piling up in the large bin at the thrift store and reported this to the employer. A discussion ensued regarding how long the claimant would be out and what the employer should do to reopen the store and clean up the unsightly donation bin. 

On January 12, 2010, the deputy director spoke to the claimant. It is unclear from the testimony who initiated the call but the result was that the claimant needed more time to find nursing home or respite care for her husband. Again, the employer agreed and asked the claimant to keep them informed. No specific timeframe for contact was discussed. The deputy director also instructed the claimant to turn in her keys to the thrift store so the employer could get into the store and attend to business. The claimant agreed to turn the keys into Melanie in the Fairbanks office. However, the claimant became preoccupied with caring for her husband and did not deliver the keys as instructed. 

Two days later, the driver volunteered to go to the claimant’s home and pick up the keys. When the driver asked the claimant for all the keys to the thrift store, the claimant gave the driver the building key. The claimant also had a key to the cash register and a key to the padlock that secured the filing cabinet where the money was kept. The claimant told the driver the employer should have copies of those keys and she wanted to keep those keys because she was ultimately responsible for the money that was left at the store on December 30, 2009. 

The claimant had a subsequent conversation with Melanie in the Fairbanks office and returned the padlock and cash register keys approximately one week later. 

On January 27, 2010, the deputy director spoke to the claimant. It is unclear from the testimony who initiated that call but the claimant apologized for waiting so long to make contact again and indicated she still needed more time to find care for her husband. At that time, the employer terminated the claimant’s employment. It needed to reopen the store and it was unhappy with the claimant’s actions regarding the keys and the inadequate notice of her continued absence. 

The claimant established her unemployment insurance claim later that day. 

The employer believes the claimant contacted the unemployment insurance office prior to January 27th to ask if quitting work would affect her eligibility for benefits and that her actions were premeditated; she had never intended to return to work. The claimant denies any premeditation or any intent to quit work. She maintains that she wanted to return to full-time work as soon as she found a nursing home for her husband. The claimant made those arrangements and was available for full-time work in early April 2010. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
There were several contradictions in the testimony regarding who initiated contact, how often the contact occurred, and when the keys for the facility were finally relinquished. However the preponderance of the evidence indicates that the claimant‘s employment was terminated while she was on approved medical leave to care for her ill husband. The issue is whether she was terminated for misconduct connected with her work. 

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.
The employer did not provide a sufficient quantity and quality of evidence to show the claimant engaged in willful and wanton misconduct. It is unclear from the testimony, exactly what the employer expected of the claimant, in terms of how often she was to contact them during her absence, and how serious the claimant considered the “direct order” to return all of the keys. There was no evidence that the claimant clearly understood she was refusing a “direct order” or that she was reticent in notifying her employer of a timeframe for her continued absence. 

The Tribunal does not dispute an employer’s right to terminate a worker who fails to meet its standards or this employer’s immediate need to replace the claimant and reopen the thrift store. However, the employer simply has not met its burden to show that the claimant knowingly acted against its best interests. Therefore, the Tribunal concludes the claimant was terminated for reasons other than misconduct connected with the work. 

DECISION
The determination issued on February 11, 2010 is REVERSED. Benefits are ALLOWED for the weeks ending January 30, 2010 through March 6, 2010, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 26, 2010.
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