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CASE HISTORY

The employer timely appealed a February 18, 2010 determination that allowed the claimant’s unemployment benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The employer operates a women, infant and children clinic (WIC) in the hospitals at Elmendorf Air Force Base and Fort Richardson Army Base. It also has a main office in Anchorage where the executive director and human resource staff work. 

The claimant began work at the WIC clinic on Elmendorf Air Force Base on 
May 14, 2009. She last worked on January 27, 2010.  At that time she earned $13 per hour for full-time work as a receptionist. 

The claimant was absent or late for work 22 times between May 14, 2009 and December 24, 2009, and the employer was dissatisfied with her work performance. The claimant failed to make routine log entries, failed to make appointment reminder calls to patients, failed to do routine filing and did not clean breast pumps upon their return as instructed. 

The employer provided additional training and provided extra staffing to help the claimant learn her job duties and to get the claimant caught up on her job duties several times. The claimant’s supervisor spoke to the claimant numerous times about the job duties and the employer’s expectations. Each time, the claimant indicated that she understood the duties and she knew what she was supposed to do; she simply forgot. 

On December 24, 2009, the claimant was given a formal written warning (Exhibit 5) regarding her unacceptable attendance. After that warning, the claimant’s supervisor made periodic visits to the Elmendorf clinic. Each time the supervisor visited the Elmendorf clinic, she found items the claimant should have done such as appointment reminder calls. The supervisor asked the claimant if the calls had been made. The claimant responded that she “forgot” and immediately made the reminder calls. The supervisor counseled the claimant regarding the importance of performing her job duties. 
The claimant was on pre-approved medical leave from January 28, 2010 through February 1, 2010. During her absence, the employer again discovered work the claimant had failed to perform. The employer assigned staff from the Fort Richardson clinic to catch up the claimant’s past due work. The employer decided to terminate the claimant at that time. 

On February 2, 2010, the claimant returned to work. She was 15 minutes late that morning. She was terminated upon arrival. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. Brown Comm’r Dec. NO. 9225760, July 6, 1992,
The testimony of the claimant’s immediate supervisor indicates the claimant knew, or reasonably should have known what her job duties were. Futhermore, her job duties were very basic in nature. There is no evidence to indicate the claimant was incapable of filing or making appointment reminder calls to patients. The claimant’s consistent failure to perform those very basic job duties is indicative of an overall indifference to the employer’s needs, especially considering the written warning and the corrective counseling she received. 
The employer’s expectation that the claimant report to work as scheduled, fill in log sheets, file paperwork, and make routine telephone calls was reasonable. The claimant’s overall indifference to the employer’s business needs reached a level of negligence which is considered misconduct connected with the work. 
DECISION
The determination issued on February 18, 2010 is REVERSED. Benefits are DENIED for the weeks ending February 6, 2010 through March 13, 2010. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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