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CASE HISTORY

The claimant appealed a March 10, 2010 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer in 2004. He last worked on December 24, 2009 as a ramp agent. 
In the latter part of December 2009 the claimant was incarcerated. His security badge, issued by the government was deactivated. The claimant remained incarcerated until the latter part of February 2010. At some point he was told by a coworker (through conversations with his girlfriend) that if he pleaded guilty to a misdemeanor that he could return to work. The claimant noted that at the time he was also concerned about getting his clearance to go onto the airport facility but could not talk to anyone about those requirements. In the latter part of February 2010 the claimant pleaded guilty to a misdemeanor, was released and shortly thereafter attempted to return to work. He was informed that to get his badge and clearance back he needed to provide the Federal Aviation Administration (FAA) copies of his court documents. The FAA determined that he could not be granted the clearance needed to return to his work. 
His employer reluctantly terminated his employment. He was characterized as a very good employee, but the employer had no other work for him. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....



(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

7 AAC 10.905 provides in part:
(a) A barrier crime is a criminal offense that is inconsistent with the              standards for licensure, certification, approval, or eligibility to receive      payments. The barrier crime standards and prohibitions in this               section apply to an individual who 

(1) seeks to be associated or to remain associated in a manner                      described in 7 AAC 10.900(b) with an entity or individual                         service provider that is subject to AS 47.05.300 - 47.05.390                     and 7 AAC 10.900 - 7 AAC 10.990; and 

(2)  has been charged with, convicted of, found not guilty by reason               of insanity for, or adjudicated as a delinquent for, a crime listed               in this section or a crime with similar elements in another                       jurisdiction. 


CONCLUSION
In Traylor, Comm'r Decision No. 88H-UI-140, March 6, 1989, the Commissioner of Labor stated, in part:
An employee had the affirmative duty to be at work when and where scheduled.  In Moors, Comm'r Dec. 84H-UI-291, IC Unempl. Ins. Rptr. (CCH), ¶8101.35, (Alaska 11/6/84).  [The claimant] was not able to be at work when he was scheduled to be there.  Does his incarceration give him adequate excuse to absent himself from work such that the resultant discharge was not misconduct?  I do not believe so.  As the court stated in Grimbel v. Brown, supra, "the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree.  If it has, then it follows that it is contrary to the employer's interest and in ' . . . disregard of standards of behavior which the employer has the right to expect of his employee....'"  Also Carter vs. Caldwell, supra.

Finally, it must be determined whether [the claimant's] absence was "intentional."  The department holds that it was.  While he may not have intended the act for which he was incarcerated to sever the employment, he knew or reasonably should have known it would have jeopardized his employment.  Sherman-Bertram v. Ca. Dept. of Employment, 21 Cal. Rptr. 130 (Ca. App., 1962).

The claimant knew, or reasonably should have known that an arrest and incarceration would result in his inability to return to work. 
The Tribunal sympathizes with the claimant’s situation. However, from a straightforward application of the above law, policy, and precedent, the Tribunal must conclude the claimant was discharged for misconduct connected with the work. 
DECISION
The determination issued on March 10, 2010 is AFFIRMED. Benefits remain DENIED for the weeks ending March 6, 2010 through April 10, 2010. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 3, 2010.









Michael Swanson,








Hearing Officer

