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CASE HISTORY

The claimant timely appealed a March 9, 2010 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause. 


FINDINGS OF FACT
The claimant began work for the employer on February 3, 2010. The claimant last worked on February 6, 2010. She earned $15 per hour for full-time work as a hair stylist.
The claimant worked for four days and provided several reasons for quitting the job. The claimant is not a color specialist but she was being booked for specialty color work. She was being scheduled for so many appointments that she did not have time to eat or use the restroom. The claimant also found out after she began working that the employer planned to pay her “under the table.” The claimant questioned the employer on how that would work. She felt the employer became defensive. The employer stated that no one else minded being paid under the table and that it would cost him $3,000 just to get payroll set up to pay in any other manner.

On February 6, 2010, the claimant was scheduled so tightly that although she was scheduled to leave work at 7 p.m. she was unable to leave until 8:15 p.m. She had not had lunch or a bathroom break all day. The claimant finished her shift on February 6, 2010 and then returned to work on February 8, 2010 and resigned from her position.  

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(7)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.





CONCLUSION
In Zimmerman, Comm’r Review No. 9121096, September 10, 1991, the Commissioner states in part:

A worker is not required to make a wage complaint to the Labor Standards and Safety Division in order to establish good cause.  Such a complaint normally has the effect of ending the employment relationship.  As we have said before, the worker need only bring the pay problem to the employer's attention.  If the employer refuses to pay wages in the amount or under the terms agreed, and the claimant makes his grievance known to the employer, then good cause is established.  

The department has consistently held that a worker has good cause to voluntarily leave work because of dissatisfaction with the wage if the wage is illegal, violates an express agreement between the worker and the employer made at the time of hire, or the employer fails or refuses to pay the worker’s wages in a timely fashion. The worker must also have attempted to adjust the matter with the employer. 

An employer that pays its employees “under the table” is in violation of wage and hour laws. An employer is required to pay employees, withhold taxes and report income in compliance with state and federal law. Work that is paid outside of the legal parameters is not considered to be suitable work.  

The claimant expressed her concern to the employer about the plan to pay “under the table”. The employer responded that he paid all his employee’s in this manner.

The Tribunal concludes that the claimant quit unsuitable work. Therefore, no penalty shall be imposed. Benefits were improperly denied.

DECISION
The determination issued on March 9, 2010 is REVERSED.ALLOWED Benefits are  for the weeks ending February 13, 2010 through March 20, 2010, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefit entitlement. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 5, 2010.






     Kimberly Westover






      Kimberly Westover, Hearing Officer

