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CASE HISTORY

The claimant timely appealed a determination of February 19, 2010, that denied unemployment insurance benefits under AS 23.20.378.  The issue is whether the claimant was able to and available for work during the period claimed.


FINDINGS OF FACT
The claimant was working for an employer as a bus driver. The claimant’s hours were being cut because the student might for some reason not ride the bus. On January 22, 2010, the claimant learned that she would not be needed on January 25, 2010, for the morning and noon pick-ups. 

The claimant had to present papers to the court during the week ending January 30, 2010. She was aware that she would not be required at work on Monday morning. She worked on the papers most of the night Sunday, January 24, 2010. She did not get much sleep that night. 

On Monday, January 25, 2010, the claimant called the employer and advised the dispatcher that she was not able to work that day due to illness. She missed two hours and forty minutes of work. 
STATUTORY PROVISIONS

AS 23.20.378.  Able to work and available for suitable work.

(a) 
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. An insured worker may not be disqualified for failure to comply with this subsection if 

(1) 
the insured worker is not available for work because the insured worker 

(A) is ill or disabled;
(B) is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;
(C) resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents;
(D) is serving as a prospective or impaneled juror in a court; or   
(E) is attending the funeral of an immediate family member for a period of no longer than seven days; and 

(2) 
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.
(b) 
A waiver of disqualification for an illness or disability under (a) (1) of this section may not exceed six consecutive weeks. 

8 AAC 85.350.  Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant



….
(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.


CONCLUSION
In Scott, Comm'r Dec. 87H-EB-162, June 18, 1987, the Commissioner held that:


The Tribunal does not have any jurisdiction to hold contrary to the clear 
wordage of the law.  

The statute quoted above holds that an insured worker may not be disqualified for failure to comply with this subsection if the insured worker is not available for work because the insured worker is ill or disabled, as the claimant was during week ending January 30, 2010. The statute goes on to state that a condition, such as an illness or disability, must occur during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness or disability.

The claimant refused work because of her illness. The work was scheduled for her. Therefore, she did not perform work that was available to her.

DECISION
The February 19, 2010, determination is AFFIRMED. The claimant is denied benefits under AS 23.20.378 for the week ending January 30, 2010. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 2, 2010.


Tom Mize

Hearing Officer
