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CASE HISTORY

The employer timely appealed a March 10, 2010 determination that allowed unemployment insurance benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
The claimant worked for the employer in several locations for approximately ten years. The claimant last worked on February 13, 2010, when she was suspended pending investigation. The claimant was terminated on February 18, 2010. At that time, the claimant was paid commission. The claimant worked full-time as a grooming salon manager. 

On February 13, 2010, a customer reported to management that the claimant was attempting to solicit his business to another grooming facility. The manager sought instruction from her chain of command, which ultimately advised to have the claimant finish up her duties and then suspend her pending investigation into the incident.
Several days later, the general manager asked the claimant for information regarding the interaction with the customer. The claimant explained that this was an older dog with health issues she felt would be better served in a different grooming environment. 
The manager felt the claimant had violated company ethics policies by soliciting business for her own benefit, for failure to obtain management approval before referring the dog to another groomer, and for failure to write an online incident report.

The claimant explains that she had never before needed another management approval to refer a pet to another groomer. The claimant denies any financial interest in the other grooming business. She had not planned on quitting her job with this employer. The claimant did not believe an online incident report was necessary in this case; incident reports were only necessary if the customer could not be helped or if they could not finish the grooming for some reason. In this case, the customer had received the requested services.
The employer had evidence of a flier that the claimant handed to the customer. The flier was a Petco flier in which she wrote on the back her name, cell phone number, the name of the groomer she was referring and the date March 1, 2010. The employer referred to the flier the customer provided as evidence of the customer’s credibility. The employer completed the investigation and felt the customer’s information was more credible than the information provided by the claimant.  

The claimant explained that it was very busy in the store and she did not have the phone number to the other groomer. She gave the customer her name and number to call and advised him that she would get the information for him by 

March 1, 2010. 

The claimant had no prior warnings about any similar situations.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986, the Commissioner of Labor states in part, 

"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.
"Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action."  Douglas, Comm'r Dec. 85H-UI-069, April 26, 1985, paraphrasing AS 44.62.460(d).

In this case, the witness’s account of the information and flier provided by a customer is considered second party testimony or hearsay. The claimant has provided reasonable and credible sworn testimony to explain her actions.
To establish misconduct, evidence must be presented to show that the worker knowingly acted in opposition to the employer’s interests. An employer may reasonably expect that employees will act in such a way that they do not lose customers. However, the evidence must indicate that the worker acted unreasonably or with intent. The employer has not met that burden and therefore benefits will not be denied.
DECISION
The determination issued on March 10, 2010 is AFFIRMED. Benefits are ALLOWED for the weeks ending February 20, 2010 through March 27, 2010, if the claimant has filed and is otherwise eligible. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 12, 2010.
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