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CASE HISTORY

The claimant timely appealed a March 9, 2010 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work. 

FINDINGS OF FACT
The claimant began work for the employer on August 29, 2009. His last day of work was September 4, 2009. He earned $12 per hour for full-time work as a cook. 
On September 4, 2009, the claimant’s supervisor instructed him to punch out and go home because he had already worked eight hours. The claimant was working on a dry goods inventory at the time. The supervisor also asked the claimant when he would be done with the inventory. The claimant told the supervisor that he would take the inventory sheets home and complete them. 

At approximately 2:15 p.m. that day, the supervisor called the claimant at home and asked the claimant when he could expect the inventory. The claimant explained several times that he was working on it. The supervisor persisted in asking when the inventory would be done. The claimant replied, “Blair, you’ll get your f—ing inventory when it’s done.” 
The supervisor told the claimant to finish the inventory and turn in his keys. The claimant was terminated for insubordination. The claimant turned in the inventory and his final timesheets the following day.  

The claimant had no previous warnings regarding his performance or his attitude. He was not aware that the employer was unhappy with his work. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
“The Department has consistently held that an employer has the right to expect that a supervisor will be given such respect that the supervisor's authority is not undermined. Hot-tempered remarks by the worker, threats, or insolence, without due provocation, constitute misconduct.” Luper, Comm'r Dec.

No. 83H-UI-263, October 17, 1983.

The claimant was instructed to punch out and go home because he had already exceeded his eight hour workday. It is therefore understandable that he would have been frustrated and upset when called at home just two hours later and pressed for additional work. 
The Tribunal does not condone the use of profanity or disrespect of a supervisor. However, in light of the circumstances, the claimant’s comment is seen as an isolated instance of poor judgment rather than a willful and wanton display or intentional disregard for the employer’s interest. 
Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on March 9, 2010 is REVERSED. Benefits are ALLOWED for the weeks ending September 12, 2009 through October 17, 2009, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 5, 2010.
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