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STATEMENT OF THE CASE

The claimant appealed a March 30, 2010 determination that denied her benefits under AS 23.20.379. The issue is whether she was terminated for work-connected misconduct. 

FINDINGS OF FACT

The claimant worked for the interested employer as a store manager. The work was located in Juneau, Alaska and began in 2008.  
The claimant was terminated on October 5, 2009 for two incidents that had occurred in July of that year. 

The claimant bought two cakes for two employees’s who were celebrating birthdays that month. She took the money from the till as “paid out” which is the procedure for the purchase of supplies and other sundries. She labeled the receipt as purchase of the cakes. Company policy requires that such expenditures first be approved by the district manager. The claimant testified that she attempted to contact Mr. Cruz for that purpose but was unable to get in touch with him.

In the second incident, also occurring in July, the claimant took a pair of sandals from the store without first paying for them. The claimant had forgotten her checkbook and needed a gift for a friend’s birthday. The claimant notified an associate, Gina, that she was taking the merchandise, gave her the price-tag for the item and requested that Gina remind her about the transaction. The claimant testified that she completed paying for the purchase of the sandals the next day; a statement in the file from Gina indicated that the merchandise had not been immediately purchased. The claimant disagreed. She was aware of store policies against removal of merchandise prior to purchasing, but as the store manager thought she could do it. 
PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

 (d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

Although the Appeal Tribunal is of the opinion the claimant should have known it was improper to remove merchandise from the store before paying for it, she was nevertheless above board with her purchase of the sandals.
 The purchase of the cakes without permission from the district manager might be against company policy but in both instances the Appeal Tribunal holds that the claimant’s conduct was a good faith error in judgment. 
The Appeal Tribunal concludes there is insufficient evidence to prove the claimant intentionally failed in her duties or to conform to company policy. Therefore, work-connected misconduct has not been established. 
A disqualification will not be imposed.
DECISION

The notice of determination issued in this matter on March 30, 2010, is REVERSED. The claimant is allowed unemployment benefits under AS 23.20.379 for the weeks ending October 10,2009 through November 14, 2009. The claimant’s maximum benefit entitlement is not reduced by three weeks, and she may be eligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 17, 2010.
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