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CASE HISTORY

The claimant timely appealed an April 2, 2010 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on January 10, 2005. He last worked on March 2, 2010. At that time he earned $14.63 per hour for full-time work as an expeditor. He drove a company vehicle to make deliveries and pick ups from the Anchorage Food Bank. 
The employer has a written policy that forbids smoking in company vehicles. The claimant was aware of the policy. The claimant frequently smoked in the company van. He was verbally counseled regarding smoking in the van in November and December of 2006. He received another warning on February 2, 2007. Finally, on February 26, 2010, the claimant received a final warning and was instructed to post a no smoking sticker on the interior of the van’s windshield. 

The claimant admits that he smoked in the van several times after receiving the February 2007 and February 2010 warnings; he simply did not get caught.  
The claimant testified that he recalled a coworker telling him not to get caught smoking in the van just days before the final incident. He further testified that he took the matter very seriously at that point and was careful not to smoke in the van thereafter. 

On Monday, March 1, 2010, at approximately 8:30 a.m. Ms. Allen was on her way to work. As she approached the building, she drove right past the claimant parked on the side of the street in the company van. Ms. Allen passed within 20 feet of the claimant. She observed the claimant lift a cigarette to his mouth, and she could see the red glow on the end of the cigarette. 

Ms. Allen reported the incident to her supervisor immediately. Ms. Allen’s supervisor discussed the details of the eye-witness account and the claimant’s prior warnings with several members of management that morning until a final decision was made to terminate the claimant. 

Sometime in the afternoon on March 1, 2010, the claimant was called into the office and confronted about the eye-witness account of smoking in the van that morning. The claimant denied the allegation and asserted that Ms. Allen must have been mistaken. The claimant denies that he was smoking in the van on that particular occasion. The claimant was terminated on March 1, 2010 for violation of the employer’s smoking policy. 

At the hearing, the claimant speculated that perhaps he was simply holding a cigarette in his hand. Sometimes he held a cigarette in his hand until he had an opportunity to stop the van, get out and smoke.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r Rev. No. 9123334, April 2, 1992. Implicit in the contract of hire is the submission of the worker to the lawful and reasonable authority of the employer. Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubordination may constitute misconduct, if it is serious enough. Cantrell, Comm'r Rev. No. 9225160, June 30, 1992.
The employer has a reasonable policy that forbids smoking in company vehicles. The claimant clearly understood the policy and had been warned that future violations would result in termination. 

The trier of fact is in the best position to evaluate the credibility of the witnesses and their testimony. Whitesides v. State Dep’t. of Public Safety, 20 P.3d 1130, 1136 (Alaska 2001). A court, therefore, will "generally accept the determination of witness's credibility that are made by the court as a trier of fact, since the court heard and observed the witnesses first hand." Demoski v. Earl E. Cook Real Estate, 737 P.2d 780, 784 (Alaska 1987) citing Curry v. Tucker, 616 P.2d 8, 12n. 3 (Alaska 1980)….

The employer’s witness was credible. It was daylight and she was within 20 feet of the claimant at the time of the incident. The claimant’s recollection of the incident and his possible explanation is speculative, at best. Furthermore, the claimant admits violating the policy several times after the February warning; he simply did not get caught. 

Therefore the Tribunal finds that regardless of whether the claimant was smoking or simply holding a cigarette in his hand on March 1st, his testimonial admission that he had previously violated the smoking policy several times after warning not only seriously damages his credibility but provides sufficient grounds for work connected misconduct. The claimant is subject to a disqualification of benefits under AS 23.20.379.  
DECISION
The determination issued on April 2, 2010 is AFFIRMED. Benefits are DENIED for the weeks ending March 6, 2010 through April 10, 2010. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 24, 2010.
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