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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA 99503

APPEAL TRIBUNAL DECISION

     Docket No. 10 1085               Hearing Date: May 20, 2010 

CLAIMANT:
EMPLOYER:

DEBORAH GUTHRIE
FACIAL PLASTIC ENT ASSOCIATES
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Deborah Guthrie
Kimberly Pulliam, office manager

Sherry Roach

ESD APPEARANCES:
None

CASE HISTORY

The claimant appealed a determination dated April 6, 2010 that denied her benefits under AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct or quit work without good cause.


FINDINGS OF FACT
The claimant worked for the employer as a patient services counselor. 
The claimant had an ongoing conflict with another employee. An incident came to the office manager’s attention. She conducted a meeting with the claimant. Ms. Roach, a co-employee, was also present. At that meeting, the claimant complained that she thought she was always disciplined by the office manager, whereas the other employee that she had conflicts with was not. The office manager took exception to this comment, which appeared to re-center the meeting on their relation. The office manager then asked the claimant what they were going to do about it [the conflict between the coworkers]. The claimant’s version is that she replied that if things don’t get better that she was going to look for another job. Both of the employer witnesses testified that the claimant expressed simply “I need to quit.”  The claimant was upset; however, the employer accepted her resignation. After that, the claimant returned to her desk. In the mean time, the employer determined that to prevent further disruption in the office, the claimant would be paid for her two-week notice period and her employment would end immediately. 

The claimant felt that she had not intended to quit her employment noting that she has childcare and other bills to pay.   

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION
The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Commissioner Decision 87H-UI-265, September 29, 1987)

The Appeal Tribunal holds that the weight of the evidence is that the claimant offered her resignation and it was accepted. Furthermore, while the claimant would have worked a two-week notice period the employer chose to pay her for that period declining to have her work out her notice. 
The claimant has not established good cause for quitting work when she did. Neither the conflict with her coworker nor the office manager’s treatment of the claimant have been shown to have risen to the level of hostility or discrimination warranting quitting. Therefore, a disqualification must be imposed in this case.
DECISION
The notice of determination issued in this matter on April 6, 2010 is REVERSED and MODIFIED. The claimant is denied benefits beginning with the week ending March 13, 2010 through week ending April 17, 2010. Her maximum payable benefits are reduced by three weeks and she may be ineligible for future extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 26, 2010.







Michael Swanson, Hearing Officer

