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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


3301 EAGLE STREET #206

ANCHORAGE, ALASKA  99503

APPEAL TRIBUNAL DECISION
      Docket No. 10 1152                Hearing Date: May 26, 2010
CLAIMANT:
EMPLOYER:

MARVIN E BALCOM
INTER-ISLAND FERRY AUTHORITY

CLAIMANT APPEARANCES          
EMPLOYER APPEARANCES 

Marvin E Balcom
Gayle Slentz

Curtis Brown


Scott Crayne
ESD APPEARANCES


None



CASE HISTORY

The claimant appealed a March 23, 2010 determination that denied him benefits under AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct. 


FINDINGS OF FACT
The claimant worked for the interested employer as a deckhand for seven years.  His last day of work was July 30, 2009.
On his last day of work, the claimant was working on the ferry Stikine, which at the time was voyaging from Ketchikan, Alaska to Hollis, Alaska. The captain was Mr. Crayne and the first mate was Mr. Brown. 

As the ship was pulling into the port at Hollis, the claimant was at the bow of the ship ready with ropes to tie up. Close by was a doorway. There was also rope there that was used to restrict passengers from coming out onto the deck while docking. 
A few minutes before the ship actually docked, the first-mate, the claimant’s immediate superior, came down and told the claimant to get the passengers off the deck and close the door in front of them. The claimant refused. Rather than argue, the first mate himself directed the passengers off the deck and closed the door. Whether keeping the passengers inside the ship was a policy of the employer was debated. What was not debated was that keeping passengers off the deck is a safety issue. If a line used to tie off the ship split it could whip back and hit someone.
The next day, the claimant was terminated for refusing an order. The claimant contended that the passengers were safely in an alcove off the doorway and not in any danger. He further contended that the first-mate gave his instructions at the very time the ship was to be tied off. Both the first mate and the captain who overheard the exchange between the claimant and the first-mate testified that there was enough time to close the door and then safely tie off the ship without having to back the ship up. 
The claimant pointed to nepotism as the reason for his termination, as the ship captain and other hands were all related. Both parties agreed there was a personality conflict between the first-mate and the claimant.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:


Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning (Brown, 9225760, July 6, 1992.)

In Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

There was considerable difference between the claimant's testimony and that of employer witnesses in this case. The Tribunal chose to place greater weight on the testimony of the employer witnesses than on that of the claimant. Credibility decisions are up to the trier of fact to make, and generally will not be overturned unless unsupported by substantial evidence. 346 F. Supp. 1217, 1225 (F. Col 1971).  The Tribunal concluded from the evidence presented that the claimant was discharged due to misconduct. We concur with that analysis based on the record before us.

The weight of the evidence is that the claimant was insubordinate to his immediate supervisor. Also, even though it was not shown that closing the door that was involved was an established procedure, it was agreed that it was something of an important safety issue. Furthermore, it was well within the scope of the first mate’s control to direct the claimant to close the door.  The allegation that nepotism motivated the decision to terminate the claimant has not been established. The Appeal Tribunal holds that the underlying reason for the termination is misconduct. A disqualification must be imposed.

DECISION
The determination issued on March 23, 2010 is AFFIRMED. Benefits remain denied for the weeks ending August 8, 2009 through week ending September 12, 2009. The claimant's maximum benefits payable are reduced by three times his weekly benefit amount, and he may not be eligible for some future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 1, 2010.








Michael Swanson,








Hearing Officer                     
